#3h 8/7/6h

Memorandum 64-54

Subject: Study No. 34{L} - Uniform Rules of Evidence (Proposed Evidence
Code--Division 6--Witnesses)

Attached 1s the revised text of Division 6 (Witnesses)} and the Commission's
comments for this division. We do not plan to discuss the comments in any detail
at the August meeting. However, wvou should read them in connection with the
statute, and we would appreciate your marking on the attached copy any
revisione you believe should be made in these comments.

Part of Division 6 contains provisions from the printed tentative recommen=-
datlon on Expert and Other Opinion Testimony. Since the lﬁst meeting, we
received comments on this subject from the Special Committee of the Conferanrs
of California Judges and from the Department of Public Works. These comments
are attached as Exhibits I and II, respectively, to the First Supplement to
Memorandum 64-45. Reference is made in thie memorandum to those exhibits,
which should be read with care when considering the portion of Division 6
relating to expert witnesses (Sections 720-723).

The witnesses division has been revised in light of the action taker -
the Commission at the July meeting. Several section numbers have been changed.
To avold unnecessary duplication, we discuss in this memorandum only those
gections as to whlch a question is raised or an explanation is required. Any
section not mentioned in this memorandum appears in the ssme Fform as previously
approved by the Commission or as revised to reflect previocus Commission action,

and the staff ralses no question in regard to these.

Sections 703 and 704

These sections are new. They have been drafted to reflect the policy
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approved by the Commission et the last meeting. The only substantive change
made in this draft is in subdivision (a), which reguires the judge to inforr.
the parties of the information he has concerning any fact or matter about
which he is offered to testify in any action instead of being limited to
criminal actions only. This modification of the original suggestion by

the Judge' Committee seems desirsble in order to allow the parties in a civil
action the same opportunity to act in an informed manner instead of subjecting
themselves to an automatic mistrial by objecting to testimony about which they

know nothing end vhich may concern a relatively insignificant matter.

Section 720

This section has been revised to reflect the action taken by, the
Commission at the last meeting., In this connection, the Judges' Committee
approves the deletion of the subdivision that explicitly permitted the judge
to recelve the testimony of an expert witness subject to his special qualifi o=
tions being later shown in the course of the trial, citing their comment on

the previous suggestion to remove similar language in Section 702.

Section 721

This section appears in the same form as previously approved by the
Commission at the last meeting. The Judges' Committee suggests that this
section be deleted, stating that "the tenor of [the] subject matter is
self-evident, and is adequately covered by other [sections].”

You will recall that this section was originally included in the tentative
recommendation on Expert and Cther Opinion Testimony in order to clarify any
ambiguity resulting from the negative implication of what is now Section 801,
dealing with opinion testimony by expert witnesses. The staff belleves
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this section is useful to clarify whatever ambiguity mey exist with respect
to the matters as to vhich an expert witness may testify. It is extremely
unlikely, however, that the deletion of the section would result in the law

being any different than as specified in the section.

Section 722

This section appears in the same form as previously approved by the
Cormission at the last meeting. The Judges’ Committee suggests the deletion
of this section, stating that "the subject of cross-examination should be
covered in one section which would apply to all witnesses." The Judges'
Committee then suggests that subdivision (a) of Section 772 should be revised
to conform more closely to Code of Civil Procedure Section 2048, suggesting
that it read:

(a) The opposite party may cross-examine a witness as to any

facts stated in his dilrect examination or connected therewlth, and in

so doing may put leading questions.

The staff believes Section 722 is s desirable section and recormends
against its deletion. Subdivision {a) of this section restates without
substantive change the existing law, which presently is not made clear excepl
by judieial interpretation of existing statutes. The revision to this
subdivision suggested by the Judges' Committee would leave uncertain the
right of a party to cross-examine an expert witness in regard to his gqualifica~
tions and other matters not stated as "facts . . . in his direct examination
or commected therewith."

A separste suggestion is made by the Department of Public Works in

connection with subdivision (b) of this section. The Department states

(pages 3-4): ,



We do not quarrel with extending the medical treatise rule to other
types of expert testimony. However, we are comncerned with the use
of the term "publication" in [subdlvision (b)] . . . . The
Commission in its comment on subdivision [{b)] describes the
California cases by referring to "books", but refers to the term
"publication” when it descrites the intent snd effect of the new
rule. Since there was no consideration in th: Cormission's coment,
there is the possibility that the Cowmission may be inadvertently
broadening the present common law »:1: of ~ross-examination of an
expert on books or treatises.

The Department further comments that:

+ « expert witnesses in

condemnation cases are cross-examined on many items of published
or printed material to test the credibility of their opinions.
Such published or printed documents include deeds, contracts of
sale, zoning ordinances, building restrictions, etc. In another
field, for example, in the case of Iaird v. Matheron, 51 Cal.2d 210,
219, an englneer testified that a handrail was constructed to
standard engineering practices in Pasadena. On crosse-examination
he volunteered that this would be standard engineering practice
anyvhere in the world. It was held that it was therefore
permissible to impeach him by cross-examination on the contrary
provisions of the Los Angeles Building Code.

The coraent then notes that a contrary result would be required under
subdivision (b) of Section 722 and suggests that it be revised to insert
"book, text, or treatise," in place of the word "publication,” in the second
line of this subdivision.

The Department's comment accurately reflects the effect and operation of
subdivision (b) of Section 722, tut the Commission did not "inadvertently"”
broaden the present common law rule of cross-examination; the change was
deliberate for the purpose of limiting the scope of permissible cross-
examinetion of an expert witness with respect to the content or tenor of any
publication. Attached as Exhibit I to this memorandum is an excerpt from
Memorandum 63-50 that presents the conflicting Califormia decisions with
respect to this guestion. See also the Comment to Section 722.

The existing draft reflects a middle-of-the-rocad position between several

reasonable approaches to this subject. The breadest in scope, of course, is
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to have no limitation on the permissible extent of cross-examination in regard
to any publication. The most restrictive in scope is to limit the crose-examiner
to publications actually relied upon by the expert as a basis for his opinion.
RBetween these two extremes are two other reasonable alternatives. First, the
cross-examiner might be permitted to impeach an expert by the use of any
publication, whether or not relied upon by the expert in forming his cpinion,
so long as the expert bases his opinion upon some publication. The other
alternative 1s the one reflected in subdivision (b) of Section T22.

Adoption of the Department's suggestion would permit biroad crogs-examination

" and the cross-

as to any publication other than a "book, text, or treatise,
examiner would be limited in regard to "books, texts, and treatises" by the

witness! references to, consideration of, or reliance upon such publication.

Section 730=733

These sections were not considered at the last meeting, pending the staff's
review of language changes and sectional division to determine whether the
existing law expressed in Code of Civil Procedure Section 1871 was being changed.,
The staff believes that these sections restate without substantive change the
existing law as contained in Sectlon 1871.

Section 733 has been slightly revised to clarify its meaning in light of
the concern expressed by some Commissioners at the last meeting. The purpose
of the section is twofold. First, it is intended to clarify any ambiguity
that may exist with respect to the right of the parties to introduce expert
evidence on the same matters as to which an expert is appointed by the court
under Section 730. Second, the section is needed to make it clear that only
court-appointed experts are entitled to the compensation mentioned in Sections
730 and 731; where other experts are called by parties to the action, the
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experts are entitled only to ordinary witness fees. The staff believes the

revised section reflects these purposes.

Section 751
This section is new. It reflects the Compission's decision to restate
as a separate section the matter formerly contained in subdivision (d) of

present Sectlon 754 (Code of Civil Procedure Section 1885).

Sections T768-770

Sections 768 and 769 appear in the same form in which they were approved
at the last meeting. Section 770 has been revised to reflect the action
taken by the Jommission at the last meeting.

The staff was directed to review the existing law to determine preclsely
what changes were being made in the existing law by these sections. The
pertinent cases and discussion of this matter is contained 1n the comments to
these sections. Priefly stated, the existing law is as follows:

(1) In examining a witness concerning an oral statement made
by him that is incomsistent with any rart of his testimony, it is not
necessary to disclose to him any information concerning the statement.

{2} In examining a witness concerning a written statement mwade
by him that is inconsistent with any part of his testimony, it is
necessary to show the written inconsistent statement to him before
any question may be put to him concerning the statement.

(3) Before extrinsic evidence of a statement (whether oral
or written) mede by & witness that is inconsistent with any part
of his testimony may be admitted in evidence, the wltness must be
given an opportunity to identify, explain, or deny the statement
and, in the case of oral statements, the time, place, and persons
present must be related to him.

(1) When any writing is shown to a witness, the adverse party
mist be given an opportunity to inspect it before any question
concerning the writing may be asked of the witness.

The principal effect of Sections 768, 769, and 770 is twofold. First,

oral and written statements are treated exactly alike. Second, the present
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absolute exclusionary rule is modified by the standard "unless the

interests of justice otherwise recuire” and, adéiticnally," unless the witness
has not been excused from giving further testimony in the action.” The

purpose of this change is to eliminate the artificial distinction between

oral and written inconsistent statements insofer es examining the witness is
concerned and relaxing an arbitrary rule of exclusion insofar as the admissibil-
ity of extrinsic evidence of an incoasistent staterment is concerned. Under
these sectilons, therefore, comparing the results in each of the examples as

shovn under the existing law, the following would result:

(1) In examining a witness concerning an oral staiement made
by him that is inconsistent with any part of his testimony, it is not
necessary to disclose to him any part of the statement. (Same. )

{2) In examining a witness concerning a written statement made
by him that is inconsistent with any part of his testimony, it is not
necegsary to disclose to him any part of the statement. {Change.)

{3) Before extrinsic evidence of a statement (whether oral or
written) made by a witness that 1s inconsistent with any part of his
testimony may be admitted in evidence, unless the interests of justlce
otherwise require, the witness must be given an opportunity to identify,
explain, or deny the statement or the witness must not have been
excused from giving further testimony. (Change, but quite similar.)

{4) When any writing is shown to a witness, all parties must
be given an opportunity to inspect it before any question concerning
the writing may be asked of the witness. (Change, but only by
extending right of inspection to all parties.)

The staff believes that the present draft reflects a sound and workable
system that is a substantial improvement compared with the existing law.

Hence, no change is recommended.



Section 771

The Cecrmission has not previously considered Uhis section except insofar
as 1. determined in connection wi.l. its tentative rocommendation on hearsay
evicence that a party should be entitled to inspect o writing used to refresh
the recollection of a witness prior to the hearing. The problems involved
in ¢lds logiecal extension of present law are discusscd by Jo Anne Friedenthal
in a separate study previously sen: to you. The crux of the problem may be
brielfly stated as follows: What result should obtain when a witness is unable
(because he lacks control over the document) or umvilling (because of persaonal
pri-ilege) to produce a document used by him pricr ¢c the hearing to refresh his
recollection? Various consideraticns involved in each of the several
sicuations in whiech this problem can arise are discussed in the research
study, which should be read with care. The author's conclusion is succinctly
stated on page 15 of the research study.

One reasonable solution to the problem presented is to make no detailed
rule regarding the effect of the fajlure of a witness to produce a writing
for inspection by the adverse party used to refresh Iils recollection prior to
the hearing. The following sentence could be added et the end of the section!
"Unless the interests of justice otlerwise require, the judge shall exclude
the vestimony of the witness if thc writing is not preduced as required by
this section." This necessarily would leave to the courts the problem of
resolving the competing interests involved. This alternative has the merit of
simplicity and avoids a detalled statement of procedvre in an already compli-
catel statute,

The easiest solution to the provlem, of course, it to retain the existing

lav oy eliminating the specific reference to a writing used prior to the

hearing to refresh the witness! recollection. This cculd be accomplished
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by revising the intreductory portion of Section 77l to read: "If a witness
while testifying uses a writing . . . ." The scopc of coverage also could be
puimiosely obscured by making no specific reference .o the JTime the writing

iz uvsed by simply providing that: "If a witness uscs e writing . . . ."
Ex’soing Code of Civil Procedure icction 2047 céntains no specific reference
ta he time of use, it teing commoniy interpreted o mean at trial refreshing.

Tne only other alternetive is o provide specific rules regarding the
efTect of a failure to produce in each specific sitvation (unless it is
deternined that the same result should obtain in every case; dbut, for the
reasons pointed out in the research study, this result vould appear to cperate
unfzirly on the parties). Since different policies are involved in eivil and
erlininal cases, the same as differernc interests are involved in cases where
the sovernment is and is not a parvy, differing resulcs would seem to te
recuired.

Assuming that a detailed statement of result is recuired in this section
and that different results would cobiain in different types of actions, the
folloving types of actions and aliernative results should bLe identified
and compared. (A reference to "federal law” means that disclosure is
forbidden by an Act of Congress; a reference to "stale lav’ zmeans that
disclosure is forbidden by a claim of governmental privilege; and a reference
to "personal privilege" means that ¢isclosure is Torbidden by any personal
privilege).

(1) A criminal action in vwhich a witnes: for the prosecution

does not produce a writing used to refresh his recollection prieor to

the hearing because of (a) federal law, (b) state law, (c¢) personal

privilege.

{2) A criminal action ir which a witness Tor the defendant fails

{0 produce a writing used to refresh his recollection prior to the

hearing because of (a) federal law, (b} state law, (¢} rersonal privilege.

(3} A civil acticn to which the State is a party ia which a

wvitnegs for the State falls to produce a writing used by him to refresh
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2is recollection prior ©o the hearing because coi {a) Tederal law,
() state law, (c) personal srivilege.
(4} A civil action to wiich the State is a wartr in which
e witness for a party adversc to the State fzils to produce a
writing used by him to refresh his recollection pioior o the
hearing because of (a) federal law, (b) state lav, {c) personal
rrivilege.
{5} A civil action in which a witness Tails to produce a wriling
used to refresn his recolleciion prior to the lzaring because of
(a) federal law, (b) state law, (c) personal swivilere.

The types of actions involved and the reasons for nonproduction are
idencified in each of the above enamples. With respeci to each different
gijvaiicn, the Commission should cousider whether any of the following rules
shovld apply:

(1) The testimony of the vitness should he stricken.
(2) Upon motion by the party adversely alfected, the judge

should have discretion to sirile the testimony afcer weighing the

necessity for production of the writing in the interesis of justice
against the nature and effect of the witness' testimony.

(3) The judge should make such order or Tinding of fact adverse
w0 the party preducing the witness as is appropriate upom any issue in
the action to which the testimeny of the witness is material.

Jy identifying each of the specific situations in which the questions can
arise, and the reason for nonproduction, and applyin; a sound rule to that
situation, the staff believes that 2 vorkable,ubut very complex, statute could
be drafted to accomplish the desired result in solving ihis difficult praoblem.

In addition, the Commission siould comsider wiwliler in any case involving
state law or persocnal privilege, the judge should have the rizht to require in
camere disclosure in any case where ¢ is required by ke statute to be drafted
to eicreise his discretion in admitting or excluding the tesiimony.

Ir. econnection with this problem, if this alternative is uged, the staff

suggects that the following results siould obtain:
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(1} In a2 criminal acticn, unless disclostre is forbidden by
federal law, the judge should :ake such ordev ov finding of fact
adverse to the party producing the witness as is appropriate upon any
issue in the action in which hic testimony of tle wilness is material,
unless the witness was produccd by the defendasnt and nonproduction is
required by state law, in whiclh case the testiicay sihould be unguali-
fiedly admitted.

(2} In a eriminal action vhere nonproduciicn is required by
federal law, the judge shoull have discreticn o admit or strike the
testimony after weighing the necessity for production against the
aature and effect of the witness testimony.

(3) In any civil action in which the staic is a party, unless
nonproduction is required by federal law, the sawe result should
obtain as in a criminal procecding.

{4) 1In any civil action in which the siate is not a party, the
judge should have discretion o admit or strilke the testimony alter
veishing the necessity for production against the nature and effect
of the witness' testimony, anc, in additiona, should have the right
t0 in camera disclosure excepu where nonproductiicn is reguired by
federal law.

Seccion 772

This section has been revised Lo conform with the acilon taken by the
Corrmission at the last meeting. In ccmmenting on Jecilon 722, the Judges'
Conrzictee suggested that Section 772 should be revised (o conform substantially
to Ucde of Civil Procedure Section 20k8, suggesting that it read:

(a) The opposite party oy cross-examine e witress as to any

Tacts stated in his direct exauination or connected therewith, and

in so doing may put leading cuvestions.

The staff believes that the sugzested revision ic nct a complete
sucstitute for Section 722 and, hercc, recommends zgainst tie deletion of
Section 722 (see previous discussion in this memorardum ).

The suggested replacement for subdivision (e} of this section substantially
res.ates Section 2048, However, scrne concern was 2upresset by several
Cormissioners at the last meeting vith respect to specific language regarding
"sny Tacts stated [by the witness] in his direct sxoninacvion cr ccrmected
therewith," The consensus of cpinion secemed to be tlat the statement "upon

X
)

the same matter," presently ccntained in the definition of “cross-examination”
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in Cocde of Civil Procedure Section [045, was a sullcicni coatement of the
seoic of cross-examination and would pick up the exdisuing caze law,

Tae direct statement of a cross-examiner's rizht to "put leading questicns”
mij.it be added to subdivision {a) of this section withiout changing the
purpose or effect of this section., It presently is stated in the BEvidence Code
oanly Uy negative implieation frem Section 767, bub it is contained in the
existing law in Code of Civil Frocedure Section 2010, The right, of course,
is sutject to control by the judge in the exercise of lis discretion. Section

765 (restating existing law).

Secuion 776

In Yight of the Cormission's decision at the last mecting to restriet the
rigiv of cross-exapination to adverse parties, this section was not considered.
Hovever, the staff was directed o review the recent discovery legislation
to rind language to make this section spplicable to former as well as to
present persons who serve as a director, officer, superintendent, member, agent,
enpioyee, or managing agent of any adverse party.

The revised section restates in substantially Ulie same larguage existing
Code of Civil Procedure Section 2053 without specific reference to former
employees, agents, ete. The only reference found in Lhe discovery legislation
linzivs the right to take and freely use a deposition to similar persons

"whe at the time of taking the dencsition” served in the named capacities.

This legislation has been so construed as to prevent the Iree use of a depo-

sitlon taken of a person vho was nc. at the time of taking the deposition an

T

officer, agent, or employee of ithe adverse party. ¥Vivion v. National Cash

Register Company, 200 Cal. App.2d 597, 607, 19 Cal. itpir. 402 (1962). Cn
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the other hand, Section 2055 has veen held o apply ciplicitly to former
of Zicers, agents, and employees. ‘ells v, Lloyd, 35 Cal. .pp.Zzd &, 12,

oy ,2d 373 (1939). Accord, Sco.s --. Del Monte Procoriies, 1hO Cal. App.e2d

TG, 295 F.od obT (1956). The stalf telieves thet an explicit statement to
tiis effect would be unduly cuibercome and repetitive in this sectlon, since
1% ould require a staterent alon; ke lines of the Tollowing:

+ » » , Or a person who was a direector, officer, superintendent,

werber, agent, ermployee, or uanaging agent of any such party or

person at the time the cause of action arose, oir a person who was

a public employee of such public entity at the time the cause of

accion arocse, . . .

Hence, the staff believes it would e wundesirable to include this specific
staterent in Secticn T76.

The second paragraph of Secticn 776 is in substantizlly the samwe form as
previously considered by the Commissicn. It clarifies scme ambiguity that
exisis in existing language.

The principle expressed in the third paragraph in Section 776 was

previously approved by the Commissicon and reflects the substance of statements

mpace in several cases. E.g., Gates v. Pendleton, Tl Cal. ipp. 752, 236 Fac.

365 (1925); Geehring v. Rogers, 67 Cal. App. 260, 202, 227 Pac. 689 (192k4)

{opinion of Supreme Court in denying hearing).

Seciion 768

This section has been revised to reflect the aciicn of the Ccmmission taken
at tie last meeting {a) to delete the procedural licitation upon shoving the
prior conviction of a criminal defendant who testifics as a witness in the
criminal action, (b) to limit the types of crimes that may be shown for the

purpcse of attacking the credibility of any witness to those crimes that
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involre "deceit or fraud," and (c) to require in sreceedings held out of
the presence and hearing of the Juy actual proof ¢ Lae mrior conviction.
The remainder of this section is vnchanged.

The Comuission also directed .le staff wo inclyde in whe Comment to
this section a discussion of the tipes of erimss included in paragraph (1)
of subdivision (a). In compiling an exemplary but not exelusive list of crimes
and cxamining several cases decided thereunder, the stalf recommends restoring
either "dishonesty or false statement" or "deception or false statement”
in place of "deceit or fraud." As an alternative, tie staff suggests that
perzzraph (1) of sutdivision (a) ve revised to reac os follows: "An egsential
element of the crime is false statement or the intention to deceive or
delraud.” The reason for the staff's concern is that "deceit or fraud" has
4 Very narrcw meaning in the lav that is difficult .o comorehend except
in the setting of specific eircumsiances surrounding the cormission of s
particular offense and, further, hai the very fact In issue-~false statement--
is left to inference instead of being stated explicitly.

There would seem to be little Coubt that paragraph (1) of sukdivision (a)
would be substantively interpreted in the same res:rictive manner as a "erime

involving moral turpitude,"” as was involved in In re Ballinan, 43 Cal.zd

243, 272 P.2d 768 (1g5h). Thus, to paraphrase the ccurt in that case:

If a conviction for any crime can be had vithous rroof of facts
showing deceit or fraud, then such a erime cannci be shown to attack
the credidility of a witness. Deceit or fraud nust be inherent in the
comuission of the crime itself Lo warrant using a conviction for such
& crime to attack the credibilitiy of a witness. Thus, only when a witness
is convicted for a erime the commission of which would in every case
invelve declt or fraud would such conviction te admitted for the
purpose of attacking the credilility of the wiiness. If a rerson could
2ossibly be convieted Tor a criue without the sresence of decelt or
fraud, that erime camnot be vsed to attack the credibility of a witness.

This is precisely the construction intended for this section and, although

there are many erimes defined in terms of deceitful or Ifraudulent ccnduct,
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taz nccessity of false statement is Zeflt to irTfercnct in all bul a few of thenm.
Movoo er, many of the crimes are defined alternatively so that deceit or fraud
is nos a necessary element in every case. Henee, tlie stalf believes that
tie Coumission should reconsider tle languege that is sppropriaie for this
suicivision.

“hme following list contains a Few crimes thac vould fall within any of
e aove suggested language, including "decedt or Zraud,” followed by a
refcicnce to the Penal Code section relating to such: crimes (but not
snccifically defining all of the various offenses iac may be included within
this language).

frscn, with the intent tu cefroud on inswrer {fecticns %50a, 548).
fritezzlement {Section 503. Ccrmare Section 40%a, substituting the
vord "theft" in every statuie vhere "embezzlenent' is used).
Scme forms of theft involving false personablion or false pretences
Section h8Y4). But ccmpare In re Hallinan, supra). Forgery and
counterfeiting (Sections 470, 171, 472, W7h, &75, W75a, 476, 476a,
477, W79, 480, 481). Perjury and subornation il:ereof (Sections 118,
118a, 127). Touting (337.1)}. Credit card fra- (Section kBha(b)(5)}
and Section 48L4{e)). Defrauding liverymen or caatiel mortgagecs
{Secticns 537b, 538). Falsification of documenic for evidence
(Section 134k). TProducing spurious heir (Section 15¢). False
personations {Sections 528, 53le, 1h6a, 538d4). Telse pretences (Section

532),

These crimes are not presently -+ rentioned in the Comment to this

secuion. Should any or all of then {after careful ciaccking) be included in

the Corment? |
in counection with paragraph (o) of subdivision (a), Mr. Powers, in a

lesier dated July 29, 1964, suggesis that a party (the prosecution) should be

permiitied to "show from the examinaiion of the witvness such priors and only

pe required by the court on a showiag of lack of gocd Taitl to be able to

proceed with further proof" of the comviction. He indicaves that this is a



desiravle treatment "in view of Uac Tact that priors for inpeachrent

purposes may now be either misdercanors or felonies, znd with reference to

the Tormer there will be additicnal. vroblems of gousiug adecduate and legal
falb

prooi’ of the conviction.

This would retain the existing law as stated ia leople v. Perez, 58

Cal.cd 229, 238, 23 Cal. Rptr. 569, 373 P.2d 617 (1902), cxcept that the
Percz case strongly suggests that (lhe examining party 'should be prepared to
show by documentary evidence that the witness has svifered a prior conviction,
in ulie event of a denial thereof.' 58 Cal.2d at 23%. As previously
indicated by Mr. Powers, the Perez case has resulied, as a practical matter,
in having decumentary proof available prior to pusiing the cuestion to the
witness, Thus, if the praciical elvect of the casc Iz to require docunmentary
proct, Section TEC as drafted would substantially resiate existing law,
pertaps even more accurately than permitting the gquostion Lo be put to the
witness without a prior showing. Under this subdisision as revised, however,
is ould seem that the same result scught by Mr, Porers wvould in faet be
obiained, since there is no reason Ly the witness cannct be asked the
gucsuion concerning e prior conviciion in the procecding held out of the
presence and hearing of the jury {z1:¢ his admission is sufficiernt rrcof

5
wider the revised subdivision).

Respectfully subinitted,

Jon D. Smock
Associate Counsel
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Memo &U-5L . -
SAIIBIT 1

The California law on the use of learned treatises in the cross-examina-
tion of expert witnesses is confused. See Annotation, 60 A.L.R.24 TT (1958).
Most of the language in the cases is dicta.

A number of cases contain language indicating that a cross~examiner
may use those treatises upon which the expert witness has specifically
relied to support his opinion. OSome of these cases suggest that the crogs-
examiner is limited to use of treatises upon which the expert witness

specifically relied to support his opinion. fallagher v. Market St. Ry. Co.,

67 Cal. 13 (1885) (dlectum); Douglas v. Berlin Dye Works Ete. Co., 169

Cal. 28 (1914} (dictum); Lewis v. Johmson, 12 Cal.2d 558, 562 {1939) {error

not to permit cross-examination of expert upon textbooks upon which his

opinion was based in part}; People v. Hooper, 10 Cal. App.2d 332 {1935) (cross-

examiner not limited to textbooks upon which expert relied); Scarano v. Schooor,

158 Cal. App.2d 612 {1958) {dictum); Hope v. Arrowhead & Purites Waters, Inc.,

174 Cal. App.2d 222, 230-231 {1959) {dictum); Baily v. Kreutzmann, 141 Cal.
519, 521-522 (1904) (dictum). |

A few cases state a rule that texts of recognized authority may be freely
used to test the expert's competence regardless of whether or not he relied
upon the particular texts used or any cther text or authority. Fisgher v.

Southern P. R. R. Co., 89 Cal. 399 (1891) (dictum); People v. Hooper, 10 Cal.




App.2d 332 (1935).

Scme recent cases state a third rule--that, while there must be some
reliance by the expert witness upon authority in order to Jjustify the use of
learned treatises by the cross~examiner, it is not necessary that the witness

rely on the particular treatise used on cross-examination. Griffith v. los

Angeles Pacific Co., 1k Cal. App. 145 {1910); Gluckstein v. Lipsett, 93 Cal.

App.2d 391, L0O-L404 (1949) (stating that the California cases upon the sub-
ject were not well defined, that there were not many holdings end that the

dicta were somewhat inconsistent); Salgo v. Stanford University, 15k Ccal.

App.2d 560 (1957) (the court stating: "This rule does not permit reading to
a witness who had not based his opinion on a medical work, text or brochure,

extracts therefrom as a part of a question"). See also Brown v. Los Angeles

Transit Lines, 282 Pac.2d 1032 {(1955), vacated on rehearing, 135 Cal. App.2d

709,

The necessity of establishing the authoritative status of the treatise
to be used on cross-examination bas been generally recognized or assumed,
but the cases contain little upon the proper mode of doing this. BSee Annota-
tion, 60 4.L.R.2d 77 {(1958). The proposed rule adopte the test generally
used (witnese recognizes the work as a reliable one) and, in addition, permits

the authoritative status of the work to be established by Jjudiecisl notice.
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DIVISIOE 6. YWITNESSES

CEAPTER 1. COMPETENCY

§ 700. General rule as to compelency.

700. Except as otherwise provided by statute, every person is
qualified to be a witness and no person is disqualified to testify to any

matter.

§ 701. Disqualification of wiltness.

701. A person is disqueiified to be a witness 1f he is:
{a) Incapable of expressing himself concerning the matter so as to
be understood, either directly or through interpretation by one who can understang

him; or

{b) Incapable of understarding the duty of a witness to tell the truth. e

§ T02. Persoual knowledge.

702. (a) Subjeet to Section 721, the testimony of a witness concerning &
particular matter is inadmissible unless he has personal knowledge of the matter.
Against the objection of a party, such personal knowledge must be shown as a pre=-

requisite for the testimony of the witness.
() A witness' personmal knowledge of & matter may be provided by any otherwise

admissible evidence, including his own testimony.

=000
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§ 703. Judge as wltness.

703. {a) Before the judge presiding at the trial of an action may testify in
that trial as a witness, he shall, in vroceedings held out of the presence and
hearing of the jury, inform the parties of the information he has concerning any
fact or matter about which he is offered to testify.

(b) Against the objection of a party, the judge presiding at the trial of an
action may not testify in that trial as a witness. Upon such objection, which shall
ve deemed a motion for mistrial, the judge shall declare a mistrial and order the
action assigned for trial before ancther judge.

(c) In the absence of cbjection by a party:

{1} The judge presiding at the trlal of o civil sciion :ay testify ia that
trial =3 a vitness wndecs Lis tostilxcs veuld te of svisuvanticl consegquence to the
determination of the action, in which case the judge skall declare a mistrial and
order the action assigned for trial before another Jjudge.

{2) The judge presiding at the %rial of a criminal acilon mey testify in

that trial as a witness.

§ 704 Juror as witness.

704. {a) Before a juror sworn and impeneled in the trial of an action may
testify in that trial as & witness, he shall, in proceedings conducted by the judge
out of the presence and hearing of the remaining jurors, inform the parties of the
information he has concerning any fact or matter about which he is offered to
testify.

(b) Subject to subdivision (d), against the objection of a party, a juror
sworn and impaneled in the trial of an action may not tegtify in that trial as a

witness. Uypon such objection, which shall be deemed a motion for mistrial, the
~601-
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judge shall declare & mistrial and order the action assigned for trial before
another jury.

{c) Subject to subdivision (d), in the absence of objection by a party:

(1) A juwror sworn and impaneled in the trizl of a civil action may testify
in that trial as & witness unless his testipony would be of substential ecnsequence
to the determinaticn of the action, in vhich case the judze shall declare a
mistrial and order the action assigned for trial before ancther jury.

(2) A juror sworn and impaneled in the trial of a criminal action may testify
in that Irisl as a witness.

{a) DNothing in this secticn prohibtits & juror from testilying as to the
matters covered by Sectilon 1150 or as provided in Section 1120 of the Penal

Code.

CHAPTER 2. OATHE AND CONFRONTATTION

§ 710. Qath Required.

710. Every witness before testifying shall take an oath or make an affirma-
tion or declaration in the form provided by Chapter 3 ( commencing with Section 2093}

of Title 6 of Part 4 of the Code of Civil Procedure.

§ 711. Confrontation.

711. At the trial of an action, a witness can be heard only in the presence
and subject to the examination of all the parties to the action, iIf they choose to

gttend and examine.

«G02-
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CHAPTER 3. EXPERT WITNESSES

Article 1. Expert Witnesses Generally

§ 720. Qualification as an expert witness.

720. (a) A person is guslified to testify as an expert if he has special
knowledge, skill, experience, training, or education sufficient to qualify him as
an expert on the subject to which his testimony relates. Against the objection of
a party, such special knowledge, skill, experience, training, or education must be
shown as a preregquisite for the testimony of the witness.

(b) A witness' special knowledge, skill, experience, training, or education

may be provided vy eny otherwise admissible evidence, including his own testimony.

§ 721. Testimeny by expert witness.

T21l. A person who Is gualified to %estify as an expert may testify:

(a) To ary matiter of waich he has personal knowledge to the same extent
(including testimony in the form of an opinion) as a person who is not an expert.

(b} To any matter of which he has personal knowledge if such watter is within

the scope of his speciel knowledge, skill, experience, training, or education.

~G03~
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(¢) Subjeet to Section 801, in the form of ar oninica upon a subject that

is within the scope of his special knowledge, skill, experience, training, or

education.

722. Cross-examination of expert witness.

722. (a) BSubject to subdivision (b), a witness testifying as an
expert may be cross-examined to the same extent as any other witness and, in

addition, may be fully cross-examined as to his qualifications and as to the
subject te which his expert testincny relates,

(b) If a witness testifying as an expert testifies in the form of an opinién,
he may not be cross-examined in regard to the content or tencr of any scientific}
technical, or professional text, treatise, Journal, or similar publication unless:
(1) the witness referred to, considered, or relied upon such publieation in
arriving at or forming his opinion; or

(2) Such publication has been admitted in evidence.

§ 723. Credibility of expert witness.

723. {a, The fact of ihe appointment of an expert witness by the

Judge may be revealsd to the trier of fact,

(b) The compensation and expenses paid or to be paid to an expert
witness not appointed by the judge is a prover subject of inquiry as relevant

t0o his credibility and the weight of his testimony.

§ 724k, Limit on rumber of expert witnesses.

724. The judge may, at any time before cr durins the tiial of an action,

limit the mumber of expert wiitnesses to be called by any pariy.

Article 2. Appointment of Expert Witness by Court

250N .
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§ 730. Appointment of expert by court.

T3C. When it appears to the judze, at any time before or during the
trial of an action, that expert evidence is or may Le reguired by the court
or by any party to the acticn, the judge on his own motion or on moticn
of any party may appoint. one or more persons to invesiigate, to render a
report as may be ordered by the cowrt, and to testify as an expert at the
trial of the action relative to the fact or matter as to vhich such expert
evidence is or may be reguired. The Jjudge mey fix the compensacion for such
services, 1f any, rendered by any person appointed wnder this section, in
adiition to any service as a witness, at such amouhi as seems reasonable to

the judge in the exercisge of his discretion.

§ 73l. Payment of expert appointed by court.

731. {2) 1In all cripinsl acticns and juvenilc court proceedings, the
corpensation fixed uader Sectiga 730 shall be a charge against the county in
which such action or proceeding is pending and shall be paid out of the

treasury of such county on order of the court.

(t) In any civil action in any county in which the procedure prescribed
in this article has been authorized by the board of supervisors, the compensa-
tion fixed under Sectlon 730 for any medical expert or experts shall also be a
charge against and pald out of the treasury of such county on order of the
court. Except as otherwise provided in this subdivision, in &1l eivil actions,
such compensation shall, in the first instance, be apportioned and charged to
the several parties in such proportion as the judge may determine and msy
thereafter taxed and allowed in like manner as other cosks.

~605-
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§ 732, Calling and examining couri-sppointed exper:.

732, Subject to Article 1 {coumencing with Section 7e0), any person
appointed by the court under Secticn 730 may be callcd and examined by any
party to the action or by the court itself. When such wiiness is called and
exarined by the court, the parties have the same richt as is expressed in
Section 775 to cross-examine the vitness and to object to the questions

asized and the evidence adduced.

§ 733. Right to produce other eviderce.

733. Nothing contained in thic article shall be deemed or ccnstrued
to prevent any party to any action from producing other expert evidence on the
same fact or matter rentioned in Section 73C; but, vhere other expert witnesses
zre called by o porty to the sction, their fees siail e paid by the poarty
callins them whd only ordinery witness fees ciall be texed as costs in the

aotion.

CHAPTER 4. INTERPRETERS AND TRANSIATORS

§ 750. Rules relating to witresses apply to interpreters.

750. A person who serves as an interpreter or translator in any action

is subject to all the rules of law relating to witnesses.

§ 751. Cath required of interpreters and translators.

75L. (a) An interpreter chall take an oath that he will make a true
interpretation to the witness in a language that the witness understands and that
kewill truly {uterpret the witness' answers to gquestions to counsel, Jjudge, or

jury, in the English language, vith his best skill and judgment.
-506=
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(b} A translator shall take an cath that he will make a true translation

in the English language of any writing he is to decipher or translate.

§ 752. Interpreters for witnesses.

752. (a) When a witness is incapable of hearing or understanding the
English langnage or is incapable of expressing himself =0 as to be understood
directly, an interpreter whom he can understand and who can understand him shall
be sworn to interpret for him.

(b) The interpreter may be appointed and compensated as provided in
Article 2 {commencing with Section 730) of Chapter 3.

& 753, Translators of writings.

753. (a) When the written characters in a writing offered in evidence
are incapable of being deciphered or understood directly, a translator who can
decipher the characters or understand the language shall be sworn to decivher
or translate the writing.

{b) The translator mey be appointed and compensated as provided in Article
2 ({commencing with Section 730) of Chapter 3. |

§.754. Interpreters for deaf in criminal and commitment cases.

754. (a) AB used in this section, "deaf person' means a person with a
hearing loss so great as to prevent his understanding language gpoken in a
normal tone.

(b) In any criminal action where the defendant is a deaf person, all of
the proceedings of the trial shail be interpreted to him in a language that he
understands by a qualified interpreter appointed by the court.

(c) In any acticn where the mental condition of a deaf person is being
consldered and where such person may be committed to a mental institution; all

of the court proceedings pertainingo%o him shall be interpreted to him in a
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language that he understands ty a gualified interpreter appointed by the court.
{4) Interpreters appointed under this section shall be paid for their
gservices a reasonable sum to be determined by the judge, which shall be a charge

against the county.

CHAPTER 5. METHOD AND SCOPE OF EXAMINATION

Artiele 1. Definiticns

§ 760, Direct examination.

760. "Direct examination" is the examination of a witness by the party

producing him.

§ 761. Cross-examination.

"Cross-exemination” is the examination of a witness produced by an

adverse party.

§ 762. Leading guestion.

762. A "leading question” is a question that suggests to the witness the

answer that the examining party desires.

-608-
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Article 2. Bxamiration of Wiinesses

§ 765, Judge to control mode of interrogation.

765. {(a) The judge shall exercise reasonabls control over the mcde
of interrogation of a witness sc as to meke it as rspid, as distinet, as
little annoying to the witness, and as effective for the ascertainment of
truth, as may be.

{b) Subject to subdivision (za) and Section 352, the parties may ask

g vitness such legal and pertinent suesticns as they see Tit.

§ 766. Responsive answers.

766, & witness must give responsive answers to questions, and answers

that are not responsive shall be siricken on motion of auy party.

§ T67. Leading questions.

T67. A leading question may not be asked of a witness on direct examin-

aticn except in the discreticn of the judge where, under special circumstances,
it appears that the interests of justice require it, but a leading question

may be asked of a witness on cross-examination.

§ 760. Vritings.

768, (a) In examining a witness concerning a writing, including a
a
statenent made by him that is inconsistent with any part of his testimony
gt the hearing, it is not necessary to show, resd, or disclose to him any

part of the writing. =509~
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(b) If a weiting 1s shewn to & witness, all parties to the action rmst
be given an orportunity to inspect it before any question concerning 1t may

be asked of the witness.

§ 769. Inconsistent statement or conduct.

769. In exemining a witness concerning a statement or other conduct by him
that is inconsistent with any part of his testimony at the hearing, it is not
necessary to disclose to him any information conecerning the statement or other

conduct.

§ 770. Evidence of inconsistent statement of witness.

T70. Unless the interests of justice otherwise regquire, extrinsic evidence
of a statement made by the witness that 1s inconsistent with any part of his
testimony at the hearing shall be excluded unless:

{a) The witness was so examined while testifying as to give him an
opportunity to identify, explain, or deny the statement; or

(b) The witness has not been excused from giving further testimony in the

action.

§ 771l. Refreshing recollecticn with a writing.

Til. A wiltness, either vhile testifying or prior thereto, may use a writ-
ing to refresh his memory with respect to any matter about which he testifiles, but
such writing must be produced at the regquest of an adverse party, who may, if he
chooses, inspect the wrilting, cross-examine the witness concerning it, and resd

it to the jury.

~510-
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§ 772. Cross-examination,.

772. Bubject to the limitaticns of Chapter & {commencing with Section 780):

{(a) A witness examined by one party may be cross-examined upon the same
matter by each adverse party to the acticn in such order as the judge directs.

{b) Notwithstanding subdivisicn {a)}, a defendant in a criminal action who
testifles as a witness in that action may be croses-ezamined only as to those

matters sbout which he was examined in chief.

§ 773. Order of examinstion.

T73. Urless the Jjudge otherwise directs, the direct examination of a

witness mist be concluded before the cross-examination of the same witness begins.

§ 774 Re-examination.

T7h. A witness once examined cannot be re-examined as to the same matter
without leave of the court, but he may be re-examinad as to any new matter upon
which he has been examined by an adverse party to the action. Ieave 1s granmted

or withheld in the ex=srecise of the discretion of the court.

§ 775 Judge may call witnesses.

775. The judee on his own motion mey call witnesses and intervogate them
the same as if taey had been produced by a party to the action, and the parties
may object to the guestlons asked and the evidence adduced the same as if such
withesses were called and examined by an adverse party. Such witnesses may be

cross-examined by all partiee to the actioa in such order as the judge directs.

-611-
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§ 776. Ixamination of adverse party or witness.

776. (a) A party to the record of any civil action, or a person for whosc
Limnediate benefit such action is prosecuted or defended, or a directur, officer,
superintendent, member agent, employee, or managilnhg agent of any such party
0 person, or any public employee of a public entity vwhen such publie eantity is
& party to the action, or any person who was in any of the sbove named relsticn-
ships at the time of the act or omission giving rise to the cause of action,
mey be called and examined as if under cross-examination by any adverse party at
any time during the presentation of evidence by the party calling the witness.

The party calling such witness is not bound by his testimony, and the testimony
of such witness may be rebutted by the party calling him for such examinatior by
uvther evidence.

(b) If a party is exzamined under this sechion, he may be cross-examine: 57
2ll other partles to the action in such order ac the judge directs, but hie own
counsel and counsel for any party whose interest is not adverse to the part:r
being examined may cross-examine such party only as if undser direct examinatica.

If a witness other than a parly is examined under this section, he may be
cross-examined by all other parties to the action in such order as the judge directs.,

{c) TFor the purpose of this section, parties represented by the same counsel

are deemed to be a single party.-

§ 777. Fxclusion of witnesses,

T77. (a) Subject to subdivision (b) and (¢), the judge may exclude from
the courirocom any witness not at the time under exsmination so that such witness
cainot hear the testimony of other witnesges.

(b) A party to the action cannot be excluded under this section.

(c) If a person other than a natural person is a party to the action, =t

officer or employee designated by its attorney is entitled to be present.
~B1 2
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& 778. Recall of witnesses.

778. After a witness has been excused from giving further testimony in
the action, he camnot be recalled vithout lemve of the court. Leave is granted

or withheld in the exercise of the discretion of the court.

CHAPTER 6. CREDIBILITY OF WITHESSES

Article 1. Credibility Generally

§ 7680. Credibility of witnesses generally.

780. Except ae otherwise provided by law, the judge or jury may
consider in determining the credibility of a witness any statement or other
conduct that has any tendency in reason to prove or disprove the truthfulness
of his testimony at the hearing, including but not limited to any of the
following:

{a)} His demeanor while testifying and the manner in which he testifles.

(b) The character of his testimony.

(c) The extent of his capacity to perceive, to recollect, or to

commnicate any fact or matter about which he testifles.

~813-
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(d} The extent of his opportunity to perceive any fact or matier sbout
whiclh he testifies.

(e) His character for honesty or veracity or their opposites.

(f) The existence or nonexistence of a bias, interest, or other
Jjmproper motive.

(zg) & statement previocusly mae by him that is consistent with his
testimony at the hearing.

(h}) A statement made by him that is inconsistent with any part of his
testimony at the hearing.

(i) The existence or nonexistence of any fact or matter testified to
by him.

(3) His attitude tcward the action in which he testifies or toward
the giving of testimony.

(k) His admisslon of untruthfulness.

Article 2. Attacking or Supporting Credibdilitsy

§ 785. Parties may atteck or support credibility.

785. The credibility of a witness may be atiacked or supported by

any party, including the party calling him.
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§ 786. <Character evidence generally.

786. Evidence of traits of his character other than honesty or veracity
or their opposites 1s inadmissible to attack or support the credibllity of =

witness.

§ 787. Specific instances of conduct.

787. SubJject to Section 788, evidence of specific instances of his conduct
relevant only as tending to prove a trait of his character is inadmissible to

attack or support the credibility of a witness.

§ 788. Conviction of witness for a crime.

788. (a) Subject to subdivision (b), evidence of the conviction of a
witness for a crime is admissible for the purpcose of attacking his credibility
only if the judge, in proceedings held out of the presence and hearing of the
Jury, finds that:

{1} An essential element of the crime is false steterent ¢r the intention to

deceive or cafraud; and
(2) The witness has admitted his conviction for the crime or the party
attacking the credibility of the witness has produced competent evidence of the

ccnviction.

(t) Evidence of the conviction of a witness for a crime is inadmissible
for the purpose of attacking his credibllity if:

{1) A pardon based on his innocence has been granted to the witness by
the jurisdiction in which he was convicted.

(2) A certificate of rehabilitation and pardon has been granted to the
witness under the provisions of Chapter 3.5 {commencing with Section 4852.01)

of Title & cf Part 3 of the Penal Code.
-615-
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(3) The accusatory plezding against the witness has been dismissed uvnder
the provisions of Penal (ode Section 1203.% or 1203.ke.

{4} The record of conviction hus been sealed under the provisions of
Penal Code Sescticn 1203.45.

f5) The coaviction was under the laws of another jurisdiction and the
wituess has bezn re-ieved of trhe penalties and disabilities arising from the
conviction pursuant to a procedure substantielly equivalent to that referred

to in paragraph {2}, (%, or (L),

§ 789. Religious belisf.

789. Evidence of his religicus beiief or lack therecf is inadmissible to

attack or support the credibility of a witness.

3 T90. Good churscter of withness.

790. FEvidence of the good character of a witness is inadmissible to
support his credibility uniess evidence of his bad character has been admlttea

for the purpose of attacking his eredibility

§ 791. Prior consistent statement of withess.

791. Evidence of o statement previously made by a witness that is consis-
«ent with his testimony at the hearing is inndmissible to support his cradibhility
unless it is offered altar: '

(a) Evidence of u svaterment made by him tkat is inconsistent with any part
of his testimony at the hearing has been admitted for the purpose of attacking
hig credibility, and the statement was made before the alleged inconsistent

statement; or

-616-
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() An express or implied cherge has been made that his testimony at the
hearing is recently fabricated or is infinenced by bias or other improper motive,
and the statement was made before the bias, motive for fabrication, or other

improper motive is alleged to have arisen.

~617~
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DIVISION 6. WITNESSES

§ 700. Ceneral rule as to competency

Comment. BSection 70O declares that, except as otherwise provided by
statute, "Every perscn is qualified to be a witness" and "no person is disqualified
to testify to any matter.” This section thus states a broad rule of competency
that is limited only by specific statutory statement. It is based on subdivisions
(a) and (c) of Rule 7 of the Uniform iules of Evidence.

There are several sectlons in this article and elsewhere that contain
specific limitations on Section 700. For example, Seciion 701 states the minimum
capabilities that a person must possess to be a witness, i.e., the ability <o
comriunicate and an understanding of the duty to tell the truth. Sectlon 702
requires that a person have personal knowledge in order to testify a8 & witness
concerning a particular matter. Sections 703 and 704 preclude judges and
Jurors from testifying under certain conditions. Section 710 reguires that
every witness testify under oath. Various other sections relate to the
special qualifications required of a person in order to testify as an expert,

Considered in connection with the various sections that limit or restrict
the application of this section, Section TO0 thus sets forth a general scheme
regarding the competency and qualification necessary to be a witness. Under this
scheme, ratters that relate to a witness' ability or opportunity to perceive
a8 particular matter or his memory, mental competence, experience, and the like,
g0 to the weight to be given his testimony rather than to his right to testify

at all concerning a particular matter-.unless, of course, the witness'
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capabilities are so deficient that they negate the existence of any of these
reguisites, such as personal knowledge (Section 702} or the matters
nenticned in Section TOL.

In many respects, this scheme is similar to¢ the present Californis law.
Code of Civil Procedure Section 1879 ({superseded by Section 700) declares the
general rule that "all persons . ., . who, having organs of sense, can
perceive, and, perceiving, can make known their perceptions to others, may

be withesses,"

This general rwle specifically is made subject to the rules
of Cisqualificatlor on the basis of insanity, infancy, and the dead man
statute (CCDE CIV. PRCC. § 1880, superseded by this article) and privilege
(CODE CIV. PROC. § 1861, superseded by Division 8). In addition, the
witness must take an cath to testify truthfully--or make an affirmation or
declaration to the same effect--and must have an urderstanding of the oath.
CODE CIf. PRCC. §§ 1846 (ocath requirement, continued in effect by Seetions
TOL(L) and 710), 200k-2097 (form of ocath, affirmation, or declaration). Other
cofe sections limit testimeony in particular cases or circumstances. E.g.,
VEHICLE CCDE § h0BOh (testimony "based upon or obtained from or by the
maintenance or use of a speed trap'). Penal Code Section 1321 makes the
rules of competency in criminal cases the same as in civil cages unless
othervise specifically provided.

The prinecipal effect of this gemeral scheme upon the existing Californias
lav is considered in the discussion of each of the separaie sections containing

limitations upon Section T00. GSee, particularly, the Comment to Section TOL1.
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§ 701. Disqualification of witness

Lomuent. Section TOLl relates to the minimm capo.ilities that a person rust
possess to be a witness. Under existing Celifornic 1o, he competency
of o witness depends upon his abilily wo understand ohe ozuh and to
perceive, recollect, and commmicatz. "Whether be {14 percoive
accurately, dces recollect, and is communicating cceurately and
trucafully are questions of cradicilivy to e resolved by the trier of

fact." Pecple w MeCaughan , 59 Cal.zd 409, L2o, 317 P.2d o7k, 981

(1¢57). G the other hand, Sectici TO1 raquires merely the ability

to coamunicate and the ability to wnierstand the dusy to toll the
truth. The two missing qualifications~-the ability to perceive and to
recollect--are found only to a very limited extent in Section 702,

which permits the trial Judge to exclude the testimony of a witress

where it is obvious that the witnesc does not have "personcl knowledge"
(az, for example, where his knowledse of the event is derived solely from
the siatements of others). The language of Cection 7Ol is based on Rule 17 of
the Uniform Rules of Evicence,

Under existing law, as under Section 701, the competency of a person
to be a witness is a question for determination by the judge. People v.
McCaughen, 49 Cal.2d k09, 421, 317 P.2d 97k, 981 {1957). See Section ko5

and the Comment thereto. As the following discussion indicates, the

-602- § 701
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practical effect of Seetion TOL (together with Seciicn 70Z) is to chenge
the nature of the judge's inquiry regarding the competency of a child
or a person suffering from mental impairment to test Ty concerning an
evenct. These sections have little significant effect on existing law
with respect to determining the ccmpetence of other perscns as witnesses.
In the case of children and persons suffering from nental impalrment,
hoverer, these sections would permis their testifyving in some cases where
they are disqualified from testifying under existing law. But, in such
cases, where a person can communicate adequately, can understand the duty
to tell the truth, and has personal knowledg;, the sensible course of
action is to put the person on the stand and to let him tell his story
for vhat it may be worth., The trier of fact can consider his immaturity
or rental condition in determining the credibility of his testimony.
The alternative~-to exclude the tesiimony--may deprive the trier of fact
of <le only testimony available,

Children., Code of Civil Procedure Section 1880(2) (superseded by

Sections TOO-T02) provides that "children under ten years of age,

-603- § 701
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whe appear incapable of receiving Jjust impressions of “he iacts
respecting which they are examined, or of relating “hem truly,” are
inconpetent as witnesses, This section means that o child nfer 10
muse wossess sufficient intelligence, understanding, znd ability to
reeeive and fairly accurately recow:t his impressions, and he must have
an understanding of the nature of an oath and a moral sengivility to

reallze that he should tell the truth and that he ic likely to be

punished for a falsehood. People v. Rurton, 55 Cal.2d 328, 341, 12

Cal. Diptr. 65, 69-70, 359 P.2d 433, 437-138 (1961). I the judge is
not persuaced that the child has tlese abilities, the chlld is dise
qualified as a witness.

Under Section 701, the judge nwlics no similar iacuiry as o the
witness! ability to perceive and to recollect, excer’ to che extent
thot these matiers are necessary o determine whetlhor the child has the
requisite personal knowledge under ection 702 (which requires the
Juige to permit the child to testify if any trier o fact could reason-
a&bly conclude (see Section L03) that the child ias the ability to
perceive and to recollect}. It is unlikely, haowever, that the difference
in the nature of the judge's inguiry would resvlt in ony great change
in actwal practice. Under existing iow, as under wectilons 7Ol and 702,
the person objecting to the testinouy of the child :as the burden of

shoving incompetency. People v, Croig, 111 Cal. 460, 489, bk Pac, 185, 188

(10:G); People v. Gasser, 3k Cal, Azp. Sk, 543, 160 Pae. 177, 155

{1517); Teople v. Holloway, 28 Cal. jpp. 2ih, 218, 151 Dac. 975,

~60k- § 7ol
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ST (101s), Horeover, the deteruinctlon of competcacy i wimarily
witivin the jﬁdge's diseretion, oad the Califernia cogoo Zodlicate that
children of wvery tender years ere commonly permitied to teo™if . WITKIN,

LLIFORRIA EVIDENCE § 389 {1958). .=e Bradburn v. ivoccck, 135 Cal. App.2d

161, 16k-165, 286 F.24 972, 9Tk {1955) fheld, it vas veversible error

to vofuse to permit a child to testify without condu ting a voir dire
excirination to determine his competcncy:; "We cannol sey thas no child
of j years and 3 months is capable or receiving just impressions of the
facls that o man vhom he knows in & <ruck which he Inows ran over his
lisvle sister. Nor can we say that #o child of 3 years and 3 montis
woull remember such facts and be able to relate then truly at the age of
5." {“mphasis in original.)).

Tersons 'of wmsowrd rird.” Cofe of Civil Procedure Seciion 1880(1)

(superseded by Sections TOO=T02) wrovides that "those vhe are of unsound
minc. at the time of their productica Tor examinatiocn” comnot be wit-
nesses. 3But the test is the same au Tor other witnosces valer California
law--an understanding o the oath and the abllity to perceive, recollect,

suffers

[4¢1

and communicate; and if, for example, a proposed witnes
froi: ‘Gome insane delusion or other mental defect ot densrived him
of the abillly to perceive the evenu sbout which it is proposed that
he testify, he is incompetent to iestify about that cvent.' Peoule

v, liCaughan, 49 Cal.2d 409, 421, 337 P.2d O74, 901 (1857). Although

the irial judge determines vhether the person is capetent as a witness,
"soumd diseretion demands the exercise of sreai caution in qualifying
as competent a witness who has a history of insane delugions relating
to the very subject of inguiry  din o case in which whe guestion is not
siigply whether or not an act was done but, rather, the manncy in vhich

-5605= $ TOL
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it vag done and in which testimony os to details mey mean the difference
beteen conviection and acquittalfh9 Call2C gt b2, 117 F.od 981-582.

sactions 703 and 702 signiflicantly change the nabuwre of the in-
gquiry “he judge makes to determine une competency ci o peracn suffering
froo mental impsirment. Under existing law, the Judpe mast be
percvaded that a person of 'unsouad ning” has the chility to per-
ceive and recollect; whereas, under these sections, che Sufize must permit such
pcfson to testify if cny trier of fact could conclwd.: that he has the akilivy
o pereeive und to reecollect, il.c., “pursoncl Imcul.oiz.” unfer Scetion TOZ.
Goe Section L03 and the Corixat thereto., Seo luo e Ceruent to Sectien 702,

e Dead Man Statute. The repecl of the Dead lon Stasute (CCODE

CI. TROC. § 1880(3))is reccmmended. elsevhere. ©Sec the Cament to Code
of (ivil Procedure Section 1880. icnee, this stacuvie would no longer

be ¢ rround for disqualification of a proposed witness.

§702. Personal knowledge

Corment. Section TO2 concerns the qualificaticinc vhich a person
who iz otherwise competent to be a vitness must possess in order %o
teguify concerning a particular metier. It is based cn Rule 19 of the
Tniform Rules of Evidence, tut deals cnly with the qualifications of a witness
whe is not testifying as an expert. (The qualificaticuns of an expert witness
are set forth in Article 1 (coumencing with Section 720) of Chapter 3.)

ubdivision (a). Oubdivision (w) restates the suustance of and

gupcrsedes Ccde of Civil Procedure iection 1845, which requires that
g ritness must have personal knowlcdge of the subjecl abcue which
he testifies. "Personal knowledge" means an lmpression cerived from

the cxercise of the witness' own scnses. 2 WIGMORL, WIDTIICE & 657 at

750 (24 ed. 19k0). § 701
65 § 702
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Under existing law, as under Section 702, an objection must be made
to the testimony of a witness who coes not have perscnal knowledge; and,
if" there is no reascnable opportunity to object dwring the direct
exanination, a motion to strxike is appropriate after lack of knowledge has

been shown on cross-examination, TFildew v. Shattuci: & Nimmo Warehouse Co.,

3¢ Cal. App. 42, 46, 177 Pac. 866, 867 {1918)(objection to guestion properly
sustained when foundetionsl showing of personal knowledge was not made);

Sneed v, Merysville Qas & Elec. Co., 149 Cal. 7Ok, 709, 87 Pac. 376, 378

{(1¢c6){error to overrule motion to strike testimony after lack of knowledge

shoun on cross-examination); Parker v. Smith, 4 Cal. 105 (1854)(testimony

properly stricken by court vhen laclk of knowledge shom on cross-exsmination).
Upon such timely cobjection being made, however, Section 702 requires the
personal knowledge of the witness to be shown as a prerequisite to his
testimony on the merits.

In the absence of any objection to the competence of a witness,
the judge may receive g witness! testimony conditiorally, subject to the
necessary foundation of personal knowledge being supplied later in the trial.,
This is merely a specific application of the broad pover of the judge
with respect to the order of proof. See Section 403(b). See also Section
320, Unless the foundation is subseguently suppliel, however, the judge
should grant a motion 1o strike or should order the testimony stricken

fron the record on his own motione.

-607- § 702
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The requisite showing of mersonal knowledge reculred i Section TO2
muss be by evidence from which o tuia of faect could sensonsuly conclude
tha: the witness has personal kuovlcdge, l.e, evidence sufficient $o
suscoin a finding of perseonal knovlelge. The judge need Lot te con-
vineed of the personal knovledge ¢ the witness, i his determination
to armit the evidence does not reguire the jury to Iind that the witness
nas personal knowledge. See Section 403 and the Cowmwnt thereto. Little
discussion of the extent of the foundational showing required can bhe
foun. in the California cases. Apparently, however, a prima facie
shoiing of persomal knovledge is all that is reguired; the guestion as to whethen

the witness actually has persoral kntwledge 1s lefit for. the trier of fact to

resolve on the issue of eredibility. ©See, €.8., People v. MeCarthy, 1L cal.

App. 148, 151, 111 Pac. 27k, 275 (1910). Sectlon 702 clarifies the law in
this respect.

Subdivision {a) is made subject to Section T2l because an expert
witness in scme instances may give opinion testimony not tased on personal
knowledge. See Sections 721 and 80l.

Subdivision (b). This subdivision states that eviGence of personal

knovledge may be provided by the witness! own testimony. This is the means
ordinarily used to establish that the witness has personal knowledge. Of course,
any otherwise admissible evidence also may be used to establish the witness?'

personal knowledge.

§ 703, Judge as witness

Copment. Section 703 precludes the presiding judge from testifying as &
witness at the trial of the action under certain conditions and specifies the
procedure to be followed when the judge is offered as a witness, It is based
in part on Rule 42 of the Uniform Rules of Zvidence and closely follows the
provisicns of Section 70#, relating S0 the competency of a juror to testify

ag a witness. -608« § 702
§ TO3
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Under existing California lav, a judge may be called as a witness, but
the judge mey in his discretion order the trial posiponed or suspended and
to take place before another judge. CODE CIV. PROC. § 1883 (superseded by
Section 703). There are few cases interpreting this section, and none that
consider the effect of its procedure in a later criminal action.

Section 703 is based on the fact that examination and cross-examination
of a judge-witness may be embarrassing and prejudiclsl to a party. By
testifying as a witness for one party, a judge appears in a partisan attitude
before the jury. Objections to his testimony must be ruled on by the witness
himself, The extent of cross-examination may be limited Dy the fear of
appearing to attack the judge personally. A party might e embarrassed to
insroduce impeaching evidence. For these and similar reasoms, Section TO3
appears to be supericr to Code of Civil Procedure Section 1883. See generally

People v. Comnors, 77 Cal. App. 438, 450-U57, 246 Pac. 1072, 1076-1079 {1926)

(Gictun)(abuse of discretion for the presiding Judge to testify as to
important and necessary facts without proof of which the issue, which his
testimony is designed to support, cannot be sustained).

Under Section 703, the judge presiding at the trial of a civil action
is nermitted to testify as a witness in that action only if no party objects to
his testifying and he detemines that bis testimony would not be of importance.
If z party objects to his testifying, however, or, cven without objection, if
he dectermines that his testimony would be of ccnsequence to the determination
of the action, he is required to declare a mistrial and order the action
assigned for trial before another judge.

~509- § 703
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Criminal actions are %sreased scuewhat differencly wider Section TO3
beczuse of the problems inherent in the constitutional concent of doulble
jeopardy. Hence, the judge presiding at the trial of a criminal action is
pernitted to testify as a witness in that action uniess a party objects to
his testifying or moves for a mistrial. If suech onjection or motion ie mede,
the judge is required to declare a nistrial and order the action assigned
for irial before another judge. In the absence of such objection or motion,
howvever, the Judge may testify as a witness even thousgh he determines that
his testimony would be of comsequence to the determination of the action.
Thus, in a criminal action, the burden is placed entirely upon the parties to
determine the availsbility of the judge as a witness. If the parties fail to
act, the availability of an at trial remedy and the gonstitutional principles
governing fair trial will determine the extent to vhich a judge presiding
at the trial of a criminal action may testify as Lo any metier that is of
conseguence to the determination of the action.

Subdivision {a) of Section 703 requires the judze in both civil and
crininal actions to privately disclose to the parties the information he has
concerning the case before he may testify as a witness. 3Such disclosure out
of the presence and hearing of the jury is required in order to inform the

parties of the action they shouvld take, if any.

§ 70k, Juror as witness

Comuent. Section 704 precludes a juror, sworn and impaneled in the trial

of an action, from testifying as a witness at the trial of the action under

$ 703
~610- § 7o
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cervain conditions and specifies tlic yrocedure to Lo folloved when the Juror
is offered as a witness. + is bhased in part on Rule 43 of the Uniform Rules
of Tvidence and closely follows the provisions of Szction 703, relating to the
coupetency of the presiding judge ﬁoltestify as a vitness.

Under existing California lew, a juror may be called as a witness, but
the judge in his discretion may order the trial posiponed or suspended and to
talte place before another jury. CODE CIV. PRCC, § 1£63 {superseded by Evidence
Code Section TOM). There are fev ceses interpreting this section, and none that
consider the effect of its procedure in a later criminal action.

L Juror-witness is in an ancmalous position. Ile (as juror) is required to
welsh his own testimony (as witness) with complete impertiality. Manifestly,
this is impossible. The adverse party, too, is placed In an embarrassing
position. He carnmot cross-examine in such a manner as to antagonize the juror.
He cannot impeach for fear of antagecnizing the juror. If he objects to the
juror appearing as a witness, the juror msy regard the objection as a perscnal
reflection upon his character and veracity. For these and similar reasons,
Section TO4 appears to be superior to Code of Ci;;l Frocedure Section 1883.

Subdivisions {a), (b), and (c}. Under Section 70k, a juror sworn and

jrpaneled in the trial of a civil action is permitied to testify as a witness
in that action only if no party objects and the judje determines that his
tesiinony would not be of importance. If a party objects to his testifying,
hovever, or, even without objection, if the judge determines that his testimony
would be of consequence to the determination of the acticn, the judge I1s
required to declare a mistrial and order the action assigned for trial before

anotier jury.

-611- § 7oL
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Cririnal actions are treated sczevhat differcasly wnder 3ection 7O
hecause of the problems inherept in the cbnstituticnal concept of double
jeopardy. Hence, a juror sworn anc impaneled in the trial of a eriminal
acition is permitted to testify as a wibtness in that acition unless a party
objects to his testifying or moves for a mistrial. I7 such objection or
motion is made, the judge is required to declare a mistrial and order the
acticn assigned for trial before ancther Jury. In the absence of such
objection or motion, however, the Juror may testify as a vwitness even though
the judgze determines that his testimony would be of consequence to the
determination of the action. Thus, in a criminal action, the burden is
placed entirely upon the parties to {etermine the availability of a juror as
a witness., If the parties fail to act, the availability of an at trial remedy
and the constitutional principles governing fair trial will determine the
extent to which a juror sworn and impaneled in the <rial of a criminal action
pay testify as to any matter that is of consequence to the determination of
the action,.

Subdivision {a) of Section 7Ok requires a juror in both civil and
criminal actions to privately disclose to the parties the information he has
concerning the case before he may testify as a witness. ©Such disclosure
out of the presence and hearing of the remaining jurors is required in order
to inform the parties of the action they should talie, if any.

Subdivision (). Section 704 dces not prohibit a juror from testifying as

to the occurrence of events likely to have improperly influenced a verdict.

The language in subdivision (d) and in the introductory clauses in subdivisions
(b) and (c) mekes this clear. Therefore, under Section 700 (which provides
thiat all persons are competent to testify), a jurcr is competent to testify

as to the matters specified in Section 1150.

~512- § 7ok
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Together with Section 1150, subdivision (d) will change the existing

Californis law. Under existing law, a juror is incompetent to give evidence

as to matters that might impeach his verdict. People v. Gray, 61 Cal. 164, 183
[

{1882). See also Siemsen v. QOskland, S.L., & H. Elec. Ry., 134 Cal. 494, 66 Pac.

672 (1901). He is competent, however, to give evidence that no misconduct was
committed by the jury after independent evidence has been given that there was

misconduct. People v. Deegan, 88 Cal. 602, 26 Pac. 500 (1891). By statute, a

Juror mey give evidence by affidavit that a verdict was determined by chance.
CODE CIV. PROC. § 657{2) (recommended for amendment to exclude reference to
specific types of misconduct, preserving general reference to any misconduct).
s«oreover, the courts have hela that affidavits of jurors may be used to prove
that a juror concealed bias or other disqualification by false answers on voir

dire (Williams v. Bridges, 140 Cal. App. 537, 35 P.2d 407 (1934)) or was mentally

incompetent to serve as a jurcr {{rurch v. Capital Freight Lines, 141 Cal. App.2d

246, 296 P.24 563 (1956)).
The rule that jurors' affidavits zay be used to show concealed
disqualification has been extended by recent cases sc that there may be little

left of the underlying rule of incompetency. Irn Shipley v. Permehente Hospital,

127 Cal. App.2d 417, 274 P.2d 53 (1954) (disapproved in Kollert v. Cundiff,

50 Cal.2d 768, 329 P.2d 897 (1958), insofar as the ccurt's interpretation

of Code of Civil Procedure Section 657(1) 1s concerned, though the Kollert case
reaffirms disqualification by juror's affidavit for concealed bias on voir dire),
the court held that jurors' affidavits could be received to show a concesled biasg
of sae jurors in favor of physicians charged with malpractice even though

there was no intentional or conscious concealment on volr dire. And, in

~613- § 70k
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Noll v. Lee, 221 Cal. App.2d - , 34 Cal. Rptr. 223 (1963) {hearing denied),

the court held that the falsity of a juror's answers on voir dire--i.e., that

he would follcw the law given in the judge's instructions--could be shown by
his affidavit that he read and relied on portions of a Vehicle Code summary
that he took with him to the jury rcom. Despite the evidence in the record
that the juror did not believe he was violating the trial court's instructions
and did not believe that he was deceiving the court on his voir dire examination,
the appeliate court held as a metter of law that he did in fact deceive
the court by false answers on voir dire and that jurors' affidavite could be used
to prove it. Apparently, then, if the guestions asked on voir dire are
sufficiently comprehensive to cover in general terms the kinds of misconduct
that would warrant an attack on the verdiect, jurors' affidavits may be used
to show that such misconduct cccurred and that, consequently, the answers on
volr dire were false.

Thus, under existing law, a Juror is permitted to glve evidence of &
chance verdlet or evidence of misconduct when an intention to engage in
misconduct is denled on voir dire, but he is prohibited from giving evidence
of wisccnduct under any other circumstances. No reason is apparent for this
distinction. The danger o the stability of verdicts appears to be as great
in the one case as it is in the cther. Jurors are the persons most apt to
know whether misconduct has accurred. Not to hear evidence as to misconduct
from the jurors themselves (except when it can be linked to an answer om voir
QEEE) ray at times conceal the only evidence of misconduct that exists. The
existing rule is a temptation to eavesdropping and similar undesirable practices,
for the only admissible evidence of misconduct in the jury room must come from

those not suthorized to be there. \
§ TO4
-61h-
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The existing rule is based on an ancient common law precedent. Vaise v.
Delaval, 1 T.R. 11, 9 Erg. Rep. 944 {K.B. 1785). The reason given for the
rule in that case--that the jurors should not be permitted to give evidence
of their ovm crime or misconduct--is no longer apposite. The rule is now
based on a fear that juries will be tampered with and their verdicts imperiled.

Saltzran v. Sunset Tel. & Tel. Co., 125 Cal. 501, 505, 50 Pac. 169, 170 {1899).

But the peril to the verdict flows from the substaniive rule permitting verdicts
t0o be set aside for misconduct, not from the source of the evidence. If
verdicts may be set aside for jury misconduct, it Is absurd to deny access to
the most reliable eviience of such migconduct. See criticism of existing rule
in 8 WIGMORE, EVIDENCE § 2353 (McFaughton rev. 1961). Experience with the
exception to the existing rule tnati permits Jjurors to impeach verdicts made

by chance or by jurors who answer falsely on voir dire indicates that fears of
jury tempering are unrealistic. Therefore, the rule forbidding a juror to

give evidence of misconduct of the jury is repudiated.

Penal Code Section 112C requires a juror who discovers that he has personal
knowledge of the case being tried before him to declare that fact. The section
requires the juror to be swern as a witness and examired in the presence of the
parties. Section 704 retains this method for determining whether a juror is

qualified to confinve to sit as & Juror in the cmge.

& 710. 0O=th required

Comment. Section 710 states the substance of existing Califorria lew as
found in Section 1846 of the Code of Civil Procedure. The language in Section
710 is bhased in part on Rule 18 of the Uniforrm Rules of Evidence.

§ 704
-615- § 710
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§ 7il. Confromtation

Corment. Sectlon 711 restates without substantive caange the rule of

confrontation provided in Sectlon 184€ of the Code of Civil Procedure.

§ 720. Qualification as expert witness

Comment. Section 720 statesz the special requisites necessary to qualify
& witness as an expert. It is based on similar language contained in Rule 19
of the Uniform Pules of Evidence.

Subdivision {a). Subdivision (a) requires that a person offered as an

expert witness have special knowledge, skill, experience, training, or
education sufficient to quallfy him as an expert on the particular matter.
This subdivision states existing law. CODE CIV. PROC. § 1870(9)(portion
relating to experts superseded by Sections 720 and 721).

The judge must be satisfied that the proposed witress is an expert.

People v. Haeussler, 41 Cal.2d 252, 260 P.2d 8 (1953); Pfingsten v. Westenhaver,

39 cal.2d 12, 244 P.24 395 (1952); Bossert v. Southern Pac. Co., 172 Cal. 405,

157 Pac. 597 {1916); People v. Pacific Gas & Flec. Co., 27 Cal. App.2d 725, 81

P, 58k (1938). Against the objection of a party, the special’ qualifications
of the proposed witness must be shovm as a prerequisite to his testimony

as an expert, In the absence of such objection, the judge way receive the
witness'! {estimony conditionally, subject to the necessary foundation being
supplied later in the trlal. See Section 320, Unless the foundation is

subsequently supplied, however, the judge should grant a motion to strike or

should order the testimony stricken from the record on his own motion,

-616~ § T2




rrepared for fug. 1564 Meeting

The judge's determination that a witness qualifies as an expert
witness 1s tinding on the trier of fact, but the trier of fact mey consider
the vitness' gqualifications as an expert in determining the weight to be

given his testimony. Ffingsten v. 'estenhaver, 39 Cal.2d 12, 2kl P.2d 395

{1952); Howlapd v. Cekland Consol. St. Ry., 110 Ca’. 513, 42 Pac. 583 (1895);

Estate of Johnson, 100 Cal. App.2d 73, 223 P.2d 105 (1950). See Section L05

an¢. Ghe Comment thereto.

Subdivision (b). This subdivision states that the reguisite special

qualifications required of an expert witness may be provided by the witness!
ovn testimony. This is the usual methed used to qualify a gerson as an experi.

See, e.g., Moore v. Belt, 3k Cal.2d 525, 532, 212 i.2d 50S, 513 {1949), The

special qualifications of sn expert witness also may e shovm by any otherwise

adrnissible evidence.

§ 721. Testimony by expert witness

Copment. Section 721 indicates the type of testimony permitted a person
vho is gualified to testify as an expert.

Subdivision (a). Subdivision (a) permits an expert witness to testify

to any matter to the same extent as an ordinary witness not testifying as an
expert. Thus, as to those matters that are outside the scope of his special
expertise, the expert witness is treated the same in 21l respects as an

orcinary witness. In such cases, the witness is; cf course, not testifying

as an expert.

§ 720
617 § 7oL
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Subdivisions {b) and {c). These subdivisions relate to those matters

as to which an expert witness may testify witain the scope of his special

expertise. Generally speaking, expert testimony is required for either or

both of two reascms. First, the lacts involved in a particular lawsuit

may be beyond the competence of ordinary persons, and expert testimony is needed

to translate these speciai facts into language that can be readily understood

by the trier of fact. Chemical properiies of particular substances are &n

example of such special facte that may not be within the competence of persons

of common experience. Second. expert testimony also ray be required to inter-

pret common facts whose significance to the particular litigation cannot he

fully appreciated without the aild of expert testimony. Thus, the color of

a paint chip or the shape of a fragment of glass recovered at the scene of an

accident mey have significance to an expert with respect to the type of

vehicle involved that cannot be appreciated by the trier of fact without the

aid of expert testimony. Subdivisions (b) and {c. cover both of these situations.
Subdivision {c)} does not specify the precise mavters uwpon which an

expert's opinion may be based; the subdivision merely indicates that an expert

may testify in the form of an opinion upon & subject that is within +he scope

of his special expertise. See Section 801 and the Comment tuereto. The matter

upon which an expert's opinion is based, however, will affect the way in which

the direct examinastion of the expert is conducted. Thus, when an expert

witness testifies {rom his personal knowledge of the facts, data, or other

matter upon which hils opinion is based, there 1s ro necessity that his examination

be conducted through hypothetical gquestions designed to elicit speecific details

concerning the basls for his opinion. Nor are hypothetical gquestions necessarily

§ 721
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required when Lhie erzert bases his opinior in pars upon cthervise inadmissible

hearsay., OSee Pzople v. Wilson, 25 Cal.2d 341, 153 P.2d 720 (1944). On the

other hand, where an expert witness testifies in the form of an cpinicn based upon
assvzed facts not personally knownm to him, it may e essential to examine the expert
b, using hypothetical guestions. "The assumed fac:s muss cxbressly or by Implication
be stated as an hypothesis upon vhich the opinicn i3 tased in order to permit the

trier of fact to weigh the opinion in the light of its Tindings as to the existence

or nonexistence of the assumed facts. See discussion in lemley v. Doak Cas

Engine Co., 4O Cal. App. 146, 150-15k, 180 Pac. 671, 673-675 {1919)(hearing
denied). It i1s largely in the discretion of the Judge to control the extent
to which the hypothetical nature of the assumed facts need %o be shown, i.e.,
the extent to which the examiner's questions need be classically "hypothetical®

in form. Graves v. Union 0il Co., 36 Cal. App. 756, 173 Pac. 618 (1918). See

also Estate of Collin, 150 Cal. App.2d 702, 310 P.2d 663 (1957)(hearing denied).

§ 722. Cross-examingtion of expert witness

Comment. Section 722 governs the cross-examination permitted of a witness
who testifies as an expert. Subdivision {a) gtates ~he eristing California
lar as presently expressed in the last clause of Code of Uivil Procedure
Secticn 1872. "Cnce an expert offers his opinion, hovevewr, he exposes
himgelf to the kind of inquiry which cidinarily would have no place in the
cross-examination of a factual witness. The expert invites investigation into
the extent of his knowledge, the reasons for his opinion including facts and
other ratters upon which it is based (Code Civ. Proe., § 1872), and which he
took into consideration; and he may be '"subjected to the most rigid cross

examination' concerning his qualifications, and his opinion and its sources

21
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[citation omitted]." Hope v. Arrovhead & Puritas Waters, Inc., 174 Cal. App.2d

222, 230, 34y P.24 428, 433 (1959).
In addition to permitting full cross-examination of an expert witness
in regard to his qualifications as an expert (and such cother natters as the
reasons for any opinion expressed and the matter upon which it is based),
subdivision {a) of Section 722 provides that an expert wiiness may be eross-
examined to the zame extent as any other witness. In this respect, the substance
of Chapter 6 {commencing with Section 780) is zmade applicable to expert witnesses.
subdivision (b) of Section 722 clarifies a matter concerning which there is
ronsiderable confusion in the California decisions. It is at least clear under
existing law that an expert witness may be cross-examined in regard to the
same bocks relied upon by him in forming or arriving at his opinion. Lewis v.

Johnson, 12 Cal.2d 558, 86 P.2d 59 (1¢39); Psople v. Hooper, 10 Cal. App.2d 332,

51 P.2d 1131 (1935). Dictum in gcme cecisions indicates that the cross-examiner
is strictly limited to such books as those relied upon by the expert witness.

See, e.g., Pally v. Kreutzmann, 141 Csl. 519, 75 Pac. 104 (19Ck}. Other cases,

however, suggest that the cross-examiner is hot thus limited, and that an
expert witness may be cross-examined in regard to any Ltooks of the same character
as the books relied upon by the expert in forming his cpinion. Griffith v.

los Angeles Pac. Co., 14 Cal. App. 145, 111 Pac. 107 (1910). See Salgo v.

Ieland Stanford etc. Bd. Trustees, 15k Cal. App-2d4 5&C, 317 P.2d 170 (1957);

Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2a 98 (1949 ){reviewing

California authorities). There may be a limitation on the permissible scope of
such cross-examinstion, however, restricting the cross-examirer to the use
of such bocks as "are not in harmony with the testimony of the witness."
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Griffith v. Los Angeles Pac. Co., supra. language in several earlier cases

indicated that the cross-examiner also could use books te test tne competency
of an exXpert witness, whether or not the esxpert relied upon bocks in forming

bis opinion. TFisher v. Southern Pac. R.R., 89 Cal. 359, 2C Pac. 894 (1891);

People v. Hooper, 10 Cal. App.2d 332, 51 P.24 1131 {1935). More recent decisions

indicate, however, that the opinion of an expert witness must te based either
generally or specifically upon books before the expert can be cross-examined

concerning them. ILewis v. Johnmson, 12 Cal.2d 558, 86 P.2d 99 {1939); Salgo

v. Leland Stanford etc. Bd. Trustees, 154 Cal. App.2d 560, 317 P.2d 170 {1S957);

Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949);. The conflicting

Californis cases are gathered in Annot., 60 A.L.R.2d 77 {1958).
Subdivieion {b) of Section 722 limits the cross-examiner 56 use of those

publications that heve been refered o, considered, or relied upon by the expert
in formirg his cpinion. If an expert kas relied upon a rarticular book, it
is necessary to permit cross-exariration in regard to that book to show whether

the expert correctly read, interpreted, and appiled the portions he
relied cn. Similarly, it is arn imporiant adjunct of crogs-exemiration technicue

to question an expert witness as to those publications referred to or considered
by him in forming his opinlon. An expert's reasons for not reiylng upon
particular yublications that were cornsidered by him may reveal important infor-

mation bearing upon the credibility of his testimony. Fowever, a broader

rule--~one that would permit cross-examiration on works nct referred to, considered,

or relied upon by the expert--would permit the cross-examiner o place the
opinions of absentee authors hefore the jury without tha safeguard of cross-
examination. Although the court would be reguired upon request to caution

the jury that the statements read are not to be considered evicence of the truth

W
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of the propositions stated, there is & 3anger that at least some jurors mignt
rely on the author's statements for this purpese. ¥et, the statements in the
book migh® be tased on inadequate background research, might be subject to
unexpresged quelifications that would be applicable in the case before the
court, or might be unrelisble for some other reason vhat could be revegled if
the suthor were subject to cross~examination. Therefore, such statements should
not be permitted to be brought before the jury under the guise of testing the
competence of another expert. The rule stated in subdivision {(b) of Section
722 thus provides a fair and workable solutlon to this conflict of competing
interests with respect to the permissible use of publications by the cross-

examiner.

§ 723. Credibility of expert witness

Comment. Subdivision (a) of Section 723 codifies a rule recognized in the

california decisions. People v. Jornell, 203 Cal. 1Mk, 263 Pac. 216 {1928);

People v. Strong, 11% Cal. App. 522, 3GC Pac. 84 {1931).

Subdivision (b) of Section 723 is a restatement of the existing Calif ornia
law appliceble in condemnation cases. CODE CIV. PReC. § 1256.2 (superseded by
Evidence Code Section 723). It is uncertain whether the Czlifornla law in
other Tields of litigation is as stated in Secticn T23. At least one
California case has held that an expert could be asked whether ne was being
compensated, but could not be asked the amount of the curpensation. People v.
Tomalty, 14 Cal. App. 224, 111 Pac. 513 (3910). Bowever, the decision may have
been based on the discretionary right of the trial julge to curtail collateral

inguiry.

-622-

wh Wn
-] ]
nd

ar N2




Prepared for py., 1964 Meeting

In any event, the rule emnciated in Section 1255.2 and in Section 723
is a desirable rule. The tendency of some experts to become advocates for the
party employing them has been recognized. 2 WIGMORE, TVIDENCE § 563 {3d ed.

1940); Friedenthal, Discovery and Use of an Adverse Party's Expert Information,

14 STAN. L. REV. 455, L85.-486 (1962). The jury can better appraise the extent
to which bias rmay have influenced an expert's opinion if it is informed as to
the amount of his fee-~and, hence, the extent of his pocsible feeling off obligation

to the party calling him,

§ 724. Limit on mumber of expert witresses

Comment. This section restates existing California law as expressed in

the last sentence of Code of (ivil Procedure Sectlon 1871.

§ 730. Appointment of expert by court

Corment. Section 730 restates without substantive change the existing
California law as expressed in the first paragraph of Code of Civil Procedure
Section 1871. The language of Sectilon 1871 has been revised to use terms defined

in the Evidence Code and to shorten its length by the elimination of unnecessary

language .

§ 731. Payment of expert appolinted by court

Comment. Except for miror changes in language necessary to incorporaete
terms defined in the Fvidence Cecde, thkis zectlon states the substance of and

supersedes the second paragraph of Collz of Civil Procetuxe Section 1871,

§ 732. Calling and examining court-appointed expert

Comment. Section 732 restates the suvstance of the fourth paragraph of
Code of Civil Procedure Section 1871. This section is specifically made subject

-£523- § 723
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to the first article in this chapter, which deals with the competency and
gualification of a person to testify as an expert. The section also refers to
Section 77 -, the specific language of which is based on language originally
contained in Section 1871. Section 77 permits each party to the actlon to
object to questions asked and evidence adduced and to crogs-examine any person
called by the court as a witness to the same extent as if such person were called
a5 a witness by an adverse party. Hence, a reference to this basic section is

included in Section 732 in lieu of repeating the language of that section.

§ 733. Right to prcduce other evidence

Conment. Section 733 states the substance of and supersedes the third

paragraph of Code of Civil Procedure Section 1871.

§ 750. Rules relating to witnesses apply to interpreters and translators

Comrent. Section 750 makes all of the rules of law relating to witnesses
applicable to persoms who serve as interpreters or translators in any action.

This is existing law. BE.z., People v. Lem Deo, 132 Cal. 159, 201, 64 Pac. 265,

266 {1901)(interpreter); People v. Bardin, 148 Cal, fpp.2d 776, 307 P.2d

38k (1957)(translator),

§ 751. OCath required of interpretiers and translators

Comment. All of the rules of law relating to sritnesses apply to

interpreters and translators. See Section 750 and tie Comment thereto.

§ 732
§ 733
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A person who serves as an interprefer or translator, hcowever, is in a different
position than other witnesses. He does not "testify" from his personal
knowledge of any facts in the case, but uses his lmovledge and skill as a
conduit through whiech the testimony of others or other evidence is obtained
that otherwise would be unintelligible to the judge, the jury, and counsel,
Heinice, Section 751 provides a different form of cath for an Interpreter or
translator than is required of other witnesses. Under Section 751, an
interpreter is required to commit himself to use his best skill in truth-

fully relating questions to and ansvers from witnesses, Similarly, a translator
is required to commit himself to use his best skill in truthfvlly performing
his task. The substance of this section is based on langusge presently
contained in subdivision {d) of Secticn 1685 of the Code of Civil Procedure,
restated in Section T51 as a separate section appliceble to gll interpreters

and translstors.

§ 752. Interpreters for witnesses

Comment. Section 752 is based on and supersedes Section 1884 of the
Ccde of Civil Procedure. The larguage of this section, hovever, is new;
it is cast in terms similar to Seciion TOl(a}, dealing with the disqualification
of a person to be a witness if he is incapable of expressing himself so as

to e understcod.

§ 751
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Judicial proceedings are required to be conducted in the English language.
CAL. CONST., Art. 4, § 2k; CODE CIV. PROC. § 185. Hence, when a person who
is otherwise qualified to testify as o witness cannot communicate in the
English language, an interpreter must interpret for him. Lznguage, however,
is not the only barrier to effective cormunication. Physical disability may
prevent a person who is able to "understand and speak” (CODE CIV. PROC. § 188k}
the English language from being understood by the judge and jury, as where a
person is unable to speax above a whisper. See gererally discussion in People
v. Walker, 69 Cal. App. 473, 231 Pac. 572 {1924). Section 752 assures the
exercise of broad discretion by the court to appoint ar interpreter in appropriate
cases, as 1s consistent with the discretion presently exercised. People v.
Holtzelaw, 76 Cal. App. 168, 243 Pac. 89k (1928).

Subdivision (b) of Section 751 substitutes far detailed language in
Section 1864 of the Code of Civil Procedure a reference to the general guthority
of a court to eppolnt expert witnesses, since Interpreters are
treated as expert witnesses and subject %o the sare rules of ccmpetency and

examination as are experts generally.

§ 753. Translators of writings

Comrent. Section 753 Is based ou and supersedes Coge of Civil Procedure
Section 1863, but the language of this section is new. The same principles
that underiie the necessity for tne appointment of an interpreter for a witness
who is incapable of expressing himself so as to be understocd directly

arply with equal force to documentary evidence. See Section 752 and the

Corment thereto.

§ 752
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§ 754. Interpreters for deaf in criminal and commitment cases

Comment. Except for minor language changes necessary to incorporate
terms derired in the Evidence Code apd to clarify the meaning of this secticn,
Section 754 restates the substance of and supersedes Code of Civil Procedure
Section 1885. Subdivision (d) of Section 1885 is not contirued in Secticn

754, tut the substance of subdivision (d) is restated in Section 751.
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vy 100. Direct examination

Corment. Section 760 duplicaies and supersedes tie cefiaition of

Mo a - r - -
direct examination” found in Ccie of Civil Procedurc Section 2045.

§ 761, Cross-examination

4 5 )
Cerment. Section 761 restatee the substance of the definition of

n s n "
cross-examiration” found in Code of Civil Procedure Section 2045. As to

the permissible scope of such examination, see Section T772.

§ 762, Leading guestion

Comment. Section 762 restates the substance of and supersedes the first
senzence of Section 2046 of the Ccie of Civil Procedure. As to the pro-
hibision against the use of leadiays questions in the examination of a

la

witness, see Section 767 and the Comment thereto.

§ 765. Judge to conirol mcde of intverrcgation

Ccmment. GSection 765 is a resuoiement without substantive change of
the existing California law as declared in Section 20Ul cf the Code of
Civil Procedure., Becticn 765 is Lut a specific application of the general

discrecicon of the judge to exercise control over the conduct of the trial of

§ 60
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an action. The reference to Section 352 in subdivizicn (o) of this section
refers to another speeific instance of the judge's Giscreticn to control
the conduet of a triel. As to tle latitude permitied the judge in controlling

the czamination of witnesses under existing law, convinued in effect by

Section T65, see Commercial Union Sgsur. Co. v. PacliZic Gas & Elec. Co.,

220 Cal. 515, 31 P.2d 793 (1934). ©see also People +. Davis, € Cal. App.

22G¢, 91 Pac. 810 (1907).

§ 766. Responsive answers

Comment. Section T66 restates without substaniive change and super-

seces Code of Civil Procedure Section 2056.

§ 767. Leading questions

Cemzent. Section 767 restates srithout substantive change and super-

seCos the second sentence of Ccde of Civil Procedurc Jection 2046,

§ 768, Writings

Commens. This section deals with the same matters presently contained
in Seebions 2052 and 2054 of the Code of Civil Procedure. Under existing
Czlifornia law, a cross-examiner need not disclose To a vwitness any
inforzation concerning a prior incorsistent cral statement of the witness

before asking him questions about the statement. lzople v, Kidd, 56 Cal.2d

75S, 765, 16 Cal. Rptr. 793, 796-7¢7, 366 P.2d Lg, 52-53 (1561); Pegple v.
Gaipos, 10 Cal. App.2d 310, 317, 52 ©.2d 251, 254 (1035). Hor dees a party
exemining his own witness need to male such a disclosure in cases where he

is permitted to attack the credibility of his own witness. DPeople v. Kidd,

56 Cal,2d 759, 16 Cal. Rptr. 793, 366 P.2d 49 (1961). But, if a witness'

765
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prior inconsistent statements are in writing, or, as in the case of former
oral testimony, have been reduced to writing, "they must be shown to the
witness before any question is put to him concerning them." CODE CIV, PROC.

§ 2052 (superseded by EVIDENCE CODE § 768); Umemotc v. McDonald, 6 Cal.2d
587, 592, 58 P.2d 127h, 1276 {(1936)}.
Section T68 eliminates the distlnction mede in existing law between oral

end vritten statements, Under this section, s witiness may be ashked
quesiions concerning prior inconsisient statements cven though no disclosure
is made to him concerning the prior statement. Whether a fourndational showing
is required before other evidence of the pricr statement may be admitted
is not covered in Section T68; the prerequisites for the admission of such
evidence are set forth in Section T70.

The rule requiring that prior Inconsistent written statements be shown
to the witness bas been eliminated for mweh the same reason that there
presently is no such requirement in regard to prior oral statements. The
requirement of disclosure limits the effestiveness of cross-exsmination by
removing the element of surprise, The forewarning required gnder the present
law gives the dishonest witness the opportunity to reshape his testimony in con-
formity with the prior statement and thus avold belng exposed. The existing
rule iF based on an English™comnon law rule that has been abandoned in England
for over 100 years. S&e McCORMICK, EVIDEBNCE § 28, at 53 (195%). The-California
rule applicable to prior oral statements is the more desirable rule and should -
be applicakle to all prior inconsistent statements.

Uith respect to other types of writings (such as those that are not

mece by the witness himself or, even though made by him, are not inconsistent
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statements used for impeachment purposes), the existing law is uncertain.
Except vhere a writing is shown to a witness for purposes of ldentification
or refreshing recollection, it is nol clear under the existing law whether
other types of writings like those suggested need be showm to the witness
before he can be examined concerninz them. For exemple, it i1s not clear
vhether a witness necessarily must e shown a written contract executed by
him before he can be examined concerning its terms. Jection 2054 of the
Colle of Civil Procedure requires only that the adverse party must be given

an opportunity to inspect any writing that is aetuslly showm to a witness

before the witness can be examined concerning the writing; 1% does not in
terms require that eany writing need be shown to the witness before he can be
exanined concerning it (unless, of course, it be an inconsistent statement
vithin the terms of Bection 2052 or it is used to refiesh recollection as

provided in Section 2047). See People v. Briggs, 50 Cal.2d 385, k13, 2b cal.

Rptr. 417, 435, 374 P.23 257, 275 (1962); People v, Keyes, 103 Cel. App. 62%,

28l Pac. 487 (1930)}{hearing denied)}; Pecple v. De Angelli, 34 Cal. App. Ti6,

168 Tac., €669 {(1917). Section 768 clarifies whatever doubt mey exist in
thils regard by declaring the general rule that such vriting need not be
shoun to the witness before he can be examined concerning it.

Subdivision {b) of Section T65 preserves the risht of the adverse party

to dnspect a writing that 1z actually shown to & vitness before the witness

can be examined concerning it. As indicated sbove, this preserves the

existing requirement declered in Code of Civil Procedure Secticon 2054 .

However, the right of inspection has been extended to all parties to the action.

§768
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§ 769, Incongistent statement or conduct

Comment. Section T69 is consistent with the existing California law
regarding the examination of a witness concerning prior inconsistent oral

statements. People v, Kidd, 56 Cal.2d 759, 765, 16 Cal. Rptr. 793, 796-797,

366 P.2d k9, 52-53 (1961). Insofer as this sectlon alse relates to incon-
sistent statements of & witness thet are in writing (see the definitions of
"statement” end "conduct" in Sections 225 and 125 » respectively), see the

Comment to Section T68.

§ 77C. Inconsistent statement of witness

Comment. Under Section 2052 of the Code of Civil Procedure, & proper
foundation mst be laid before evidence of & witness'® inconsistent statement
may be admitted.for the purpose of attacking his credibility. The foundation
required includes giving the witness the opportunity to ldentify, explain,
or deny the contradictory statement. The principle of permitting a witness
to explaln the clircumstances surrounding the making of an inconsistent state-
ment is sound, but this does not corpel the conclusion that the explenation
must be made before the inconsistent statement is introduced. According]‘.y,
unless the interests of justice otherwise require, Section 770 requires the judge
to exclude evidence of an incopsistent statement if the witness (a) was not
examined so as to give hiin an opportunity to explein the statement and {b) has
been unconditionally ex’cused and is not subject to being recalled.

Bection 770 will permit effective cross-examination and impeachment of
several collusive winesses, for under this section there need be no disclosure

of prior inconsistency before all witnesses have been examined.

§ 770
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Where the interests of justice require it, the judge in his discretion may
permit extrinsic evidence of an inconsistent statement to be admitted even though
the witness has been excused and has had no opportunity to explain or depy the
statement. An absolute rule forbidding introduction of such evidence unless the
specified conditions are met may cause hardship in some cases. For example, the
party seeking to introduce the statement may not have learned of its exlstence
until after the witness has left the court and is no longer available. Hence,
Section 770 permits the trial judge to admit evidence of the statement where
Justice B0 requires. For a discussion regarding the credibility of a hearsay

declarant, see Section 1202 and the Comment thereto.

§ 771. Refreshing recollection with a writing

[The Comment to this section will be prepared after the Commission has

considered the substance of this section.)

§:772. Cross-examination

Camment. Subdivision (&) of Section 772 restates the substance of Sections
2045 (part) and 2048 of the Code of Civil Procedure as to the scope of permissible
cross-examination of a witness produced by an adverse party. See generally
WITKIN, CALIFORNIA EVIDENCE §§ 622-638 (1958).

Subdivislon (b) of Section 772 states a special rule applicable to the
defendant in a crimins). action who testifies as a wltness in that action. It
states existing law as found in Penal Code Section 1323 (superseded by Evidence

Code). BSee Peop’e v. McCarthy, 83 Cal. App.2d 883, 200 P.24 69 (1948). See also

People v. O'Brien, 66 Cal. 602, 6 Pac. 695 (1885); People v. Arrighini, 122

Cal. 121, 54 Pac. 591 (1898); WITKIN, CALIFORNIA EVIDENCE § 629 (1958).

§ 773. Order of examination

Comment. Section 773 is the same in substance as and supersedes the
& § 770 § 772
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second sentence in Section 2045 of the Code of Civil Procedure. It is a
specific application of the broad discretion of the Judge to regulate the order
of proof and the general conduct of the trial of an action. See Section 320

and the Corment thereto.

§ 775. Re-examination

Comment. Section 774 is based on and supersedes the first snd third

sentences of Section 2050 of the Code of Civil Procedure.

w Ti%. Judge may coll witnesses

Comment. The power of the judge to cell expert vitnesses is well-
recognized by statutory and case lav in (alifornia. CODE CIV. PROC. § 1871
(recodified as Section 724 and Article 2 {commencing with Section 730) of

Chapter 3}; PENAL CODE § 1027; Citizens State Pank v. Castro, 105 Cal. App.

28k, 287 Pac. 559 {1930). BSee alsc CODE CIV. PRCC. $ 1863 (translators of
vritings), §§ 1884, 1885 (interpreters), continued in effect by Chapter I
(commencing with Section 750).

The power of the judge to call other witnesses alsc is recognized by

case law, In Travis v. SBouthern Pac. Co., 210 Cal. ipp.2d 410, 26 Cal. Rptr.

700 (1962}, over plaintiffls objection, the court permitied the defendant
to call a particular witness with the understanding that both parties could
crces-examine him--in effect, the court called the witness. "[Wle have
been cited to no case, nor has owr independent research disclosed any case,
dealing with a civil action in vhich a witness hes cen called to the stand
by the court, over objection of a party. However, ve can see no difference
in this respect between a civil and & criminal case, In both, the endeavor
of the court and the parties should be to get at the truth of the matter

in contest. Fundsmentally, there is no reason why the court in the inter-
ests of justlice should not eall to the stand anyone who appears to have
relevant, ccmpetent and material information.” 210 Cal. App.2Y at k25, 26

§ 773
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seetion 775 expressly authorizes the judge to call vitnesses, assuring
to the parties the same rights to¢ ihich they would Lo entitled if the wit-
nesses vere called by a party to the amction. The lanzuage used to express
these rights is taken from the fowrth paragraph of Jection 1871 of the Code
of Civil Procedure (supereeded by Section 732), decling with the rights of

the parties vhen an expert witness is called and examined by the court.

§ 776. Cross-examination of another party or witnesc

Comment. Section 776 restates the substance of Code of Civil Proceduze.

section 2055 as it has been interpreted by the courts. See generally WITKIN,

CALIFORNIA EVIDENCE §§ 607-613 (1958), and pertinent cases cited and discussed
therein.

§ T{7. FExclusion of witnesses

Comment, Secticn T77 is based on and supersedes Sectlcn 2043 of the
CoCe of Civil FProcedure. Under the existing law, the Jjulgc exercises broad

discretion in regaerd to the exclusion of witnesses. Pecople v, larisey, 1k

Cal.2d 30, 92 P.2d 638 (1939); Pecple v. Garbutt, 297 Cal. 200, 239 Pac.

1080 (1925}, CE. PENAL CODE § 867 (power of magisirete to exclude witnesses
during preliminary examination). ‘‘ce alsoc CODE CIV. FRCC. § 125 (genersl
discretionary power of the court to exclude witnesses).

Under the existing law, the judge has no discretion to execlude a party
to an action. If the party 1s a corporation, one of its officers designated
by its attorney is entitled to be present. Because thepre is little practical
distinction between corporatlons and other artificisl entities and organiza-
tions as parties to actions in existing practice, subdivision {(b) of Section
777 extends the right of presence to all artificial partles and, further,

includes an employee as well ag an of ficer of any such party.

§ 775
§ 776
-635- § 777




Preparec for .png, 1964 Meeting

§ 778. Recall of witnesses

Comment. Section 778 duplicates and supersedes the second and third
sentences of Section 2050 of the Code of Civil Frocedure.

Under Section 778, as under existing law, the jufse exercises broad
discretionary power in regard o the recall of witnesses for examination or

for cross-examination. People v. DNaven, 4 Cal.2d 523, 262 P.2d 866 (1955).

This 1s a specific example of the broad discreticn in the judge to regulate
the order of proof (see Section 320) and the mode of irterrogation of wit-
nesses (see Section 767).

e

§ TS0, Credibility of witnesses generally

Corment, Section 780 is a restatement of the existing California law as
declared in several sections of the Code of Civil Irocedure, 211 of which
are superseded by this section and other sections in friicle 2 (commencing
with Seciion 985) of this chapter. Thus, subdivisions {a), (b}, (e), (£),
and (i) restate without substantive change several nmatters contained in Code
of Civil Procedure Section 1847. 'The matters menticned in subdivisions (e)
ané {1) alsc are covered by Code of Civil Frocedure Section 2051. Subdivi-
sion (h)}, dealing with statements rade by a witness that ore inconsistent
with his testimony at the hearing, restates the substance of Ccde of Civil
Procedure Sections 2040 and 2052. Yhe use of characher evidence as affect-
ing the credibility of a witness also is covered in Sectlon 2053 of the
Code of Civil Procedure.

Gection T80 is a general statement of principle regarding those matters
that have any tendency in reason to affect the credibllity of s witness.

S0 far as the admissibility of evidence relating to credibility is concermed,

§ 778
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it is teehnically unnecessary becouse of Section 351, vhich declares that
"all relevant evidence is admissible." Tt seems desirable, however, to
state explieitly that any statement or other conduct gy affect the credibil-

ity of a witness. See Kilstrom v. Eronnenberg, 110 Cal, App.2d 62, 242 P.2d

65 (1952). For specific limitaiicns on the admissibility of certain kinds
of evidence used for the purpose of avtacking or supporting the eredibility

of a witness,.see Article 2 (commencing with Section 785).

§ 705, raru.Js mLy atid.i O SUoport credibility

Comment. Section 785, which is based on the principle expressed in Rule 20
of the Uniform Rules of Evidence, sweeps awey all pre~existing limitatlions on

the right to support or attack the credibility of witnesses. Together with

Section 351 (providing that Pall relevant evidence is admissible"), Seetion 785
fhakes a1l evidendé relevant to the ¢redibility.of a witness admissible regard-
less of which party offers the:evidence. However, Section 785 is subject o
several gualifications on the admissibility of such evidence. Thus, for example,
Sectidns 79Q (good charmcier) and 791 {prior consistent statemenig) limit the
admissibility of evidence supporting credibility; the rcmaining sections in this
article limit the admissibility of certain types of evidence relevant to credi-
bility; the rules of privilege and the rules exciuding hearsay evidence also
operate to exclude etidence that may otherwise be a&dmissible on this issue;

and Section 352 permits the judge to exclude evidence relating to credibility
vhere it would bte unduly prejudicial, consume too much tfme, cause confusion,
and the like.

Itacking the credibility of one's own witness. OSectlon 785 eliminates

the present restiriction on attacking the credibility of one's own witness.
Under the existing California lav, a party is precluded from avtacking the

-637- § 780
§ 785
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credinvility of his own witness unless he has been surprised and damaged by
the vitness' testimony. CCDE CIV, FRCC. §§ 2049, 2052 {superseded by

EVIDENCE CODE §% 768, 769, 770, 785.; Pecple v. LeBesu, 39 Cal.2d 146, 148,

2h5 r.2da 302, 303 (1952). In large part, the present lav rests upon the
theory that a party produecing a witness is bound by his sestimony. See dis-

cussion in Smellie v. Southern Pae. Co., 212 Cal. 5k0, 555-556, 299 Pac. 529,

535.{1931). This theocry has long been abandoned in several jurisdictions
where the practical exigencies of litigation have been recognized. See
McCCRITICK, LVIDENCE § 38 (1954). X party bas no actual control over a person
who itnesses an event and is required to testify to aid the trier of fact in
its function of determining the truth. Hence, a pariy should not be "bound”
by the testimony of a witness produced by him. It follows that he should be
pernitted to attack the credibility of the witness irithout anachronistic
limications. Moreover, denial of the right to attscl credivility often may
worlk a hardship on a party vhere by necessity he musi call a hostile witness.
Expanded gpportunity for testing credibility is in liceping with the interest
of providing a forum for full and free disclosure. In reperd to attacking

the credibility of a "necessary' witness, see generally Fecople v. McFarlane,
Y F

134 Cal. 618, 66 Pac. 865 (1501); ‘nthony v. Hobbie, S5 Cal. App.2d 798,

803-80L, 193 P.2d T8, 751 (19L8); Pirst Het'l Bank v, De ilculin, 56 Cal. App.

313, 321, 205 Pac. 92, 96 (1922).

"Collateral matter" limitation., The so-called "collateral matter” limit-

ation on attacking the credibility of a witness, where evidence relevant to
credibility is excluded unless such evidence is independenily relevant to

the issue being tried, stems from the sensible approoch that trials should be

-638- § 781




Prepared for fug. 1964 Meeting

concerned with settling specific disputes between parties. Accordingly,
matters that are collateral or too remote to this purpose should be excluded
from consideration. Urder existing law, this "collateral matter" doctrine
has been treated as an inflexible rule excluding evidence relevant to the

credibility of the witness. See, e.g., People v. Wells, 33 Cal.2d 330, 340,

202 P.2d 53, 59 (1949), and cases cited therein.

The effect of Section 785 (together with Section 351} is to eliminate this
inflexible rule of exclusion. This is not to say that all evidence of a
collateral nature offered to attack the credibility of a witness would be
gdmissible. Under Section 352, the judge has wide discretion in regard to
the exclusion of collateral evidence. The effect of Section 785, therefore,
is to change the present somewhat inflexible rule of exclusion to a rule of

discretion to be exercised by the triasl judge.

§ 786. Character evidence generally

Comment. Section 786 limits evidence relating to the character of a
witness to the character traits necessarily involved in a proper determination
of credibility. Other character traits of the witness are not of sufficient
probative value concerning the reliability of the witness' testlimony to off-
set the prejudicial effect that would be caused by their admissibility.

Section 786 is based on subdivision (c) of Rule 22 of the Uniform Rules
of Evidence. It is substantially in accord with the present California law
insofar as it admits evidence of the witness' bad reputation for "truth,
honesty, or integrity."” CODE CIV. PROC. § 2051 (superseded by EVIDENCE CODE

§ 782). See People v. ¥Yslas, 27 Cal. 630, 633 (1865). Insofar as Section

786 would permit opinion evidence on this subject, it represents a change in
the present law. As to this, the opinion evidence that may te offered by

§ 785
-639- § 766 |
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those persons intimetely familiar vith the witness iould appear to be of
more mrobztive value than the generclly admissible evidence of reputation.

See, e.7., 7 WIGMORE, EVIDENCE ¢ 15€5 (34 ed. 1S40j.

o

§ 707. ESpecific instances of conduct

Ccument. Section 787, based on subdivision (4) of Rule 22 of the Unlform
‘Rules of Evidence, makes specific instances of conduct inadmissible to prove
a treit of character for the purpose of attacking or supporting the credi-
bility of & witness. This is in zcéord with the Present Coliforria law.

Sharon v. Sharon, 79 Cal. 633, 673-67h, 22 Pae. 28, 38 (1889); CODE CIV...

PROC. § 2051 (superseded by Section 787 and several other sections in this
chapter). It is subject, however, to Section 788, relating to the admissi-
bility of evidence of the couviction of a witness for a crime when offered

for the purpose of attacking the witness' credibility.

§ 788. Conviction of witness for a crime

Comment. Section 788 limits the extent to which evidence of conviction
for & orime can be used for the purpose of attacking the credibility of a
witness. When offered to attack the credibility of a witness, evidence of
a conviction is inadmissible if 4t falls within the proscription of this
gection.

Saction 787 provides that evidence of specific acts of conduct is
ipadmissible on the issue of credlbility; tut the section is expressly
made subject to this section, thereby exceptlng from its provisions
evidence of the witness' conviction for a crime. Hence, evidence of a con-
viction is admissible under the general provisions of Sections 351 and 785

vnless it is made inadmissible by this section.

§
-64%0- g 787
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Subdivision (5)}. Subdivision (a} follows the recommendation of the

Commissioners on Uniform State Iaws by limiting the types of crimes that cay be
used for impeachment purposes, but the limivaticn is furiaer restricted to
crimes involving deceit or fraud. These crimes have a coasiderable bearing on
eredivility, whereas others do unot. Other crires are excluded because the pro-
tative value of such crimes on viie issve of credihility is low and the prejudice
that may resuli from thelr introduction may bte great.

The subdivision will substantially change the existing California law.
Under existing law, a conviction for a felony may be used for impeachment
purposes-~even though the crime dces not involve the trait of honesty--but a
conviction for a misdemeanor may not be used to attack credibility--even though

the crime involves lying. COUE CIV. PROC. § 2051; People v. Carclan, 71 Cal.

195, 12 Pac. 52 {1886)(misdemeanor conviction iredmissible; gratuitous remark
suggesting possible admissibility of misdemeanor conviction for purpose of
discrediting a witness if "it should be made to appear that the offense involved

moral turpitude or infamy" effectively quashed in People v. White, 142 Cal. 292,

29k, 75 Pac. 828, 829 (1904), with the statement, "Put the language of the code
in question [CODE CIV. PROC. § 2051] clearly limits it to cases where there
has been s conviction of felony."). Under existing California law, an offense
that is punishable either as a felony or a misdemeanor is deemed a misdemesnor
for all purposes if the punishment actually imposed ie that applicable to
misdemeanors. PENAL CODE § 17.: Bence, if a person is charged with a felony
and is punished with impriscmment in a county jail, the conviction may not be

shown to attack his credibility. People v. Hamllton, 33 Cal.2d 45, 198 P.2d

873 (1948). But if probation is granted instead of imprisorment, the conviction

may be shown to attack the credibility of the defendant in a subsequent criminal
-641- § 784
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case, even after the conviction 1s expunged under +“he provisions of Penal Code

Section 1203.4 {Peovle v. Burch, 156 Cal. App-2d 754, 17 Cal. ®ptr. 102 {1961)),

unless the court at the time of granting probation declares the offense to be
s misdemeanor (PENAL CODE § 17 --provision added by Cal. Stats. 1963, Ch. 919,
after the decision in the Burch case, EEEEEJ‘ Apperently, however, the conviction
may not be used to attack the credibility of a person who is not a defendant

in 2 subsequent criminal case once the conviction is expunged under the provisions

of Penal Code Secticn 1203.% People v. Mackey, 58 Zal. App. 123, 128-131, 208

Pac. 135, 137-138 (1922},

Thus, under existing law, evidence of considerable significance on the
issue of credibility is frequently excluded whiie much evidence of littie
probative value on the issue is admitted. Section 788 removes these anouwalies
from the California law.

Subdivision (g ) also requires a party, before attacking the credibility of
& witness un the basis of prior crimes, to satisfy the Ji:lge in proceedings
out of the presence and hearing of the jury that the crime in question is
admissible under Section 788 and that the witness actually commltted the crime.
The purpose of the provision is to avoid unfair imputations of crimes that
either do not fit within the rule or sre nonexistent. This provision Is based
in part on a propesal made by the Committee on sdministration of Justice of
the State 5-r of California. See 29 CAL. S. B. J. 224, 238 (1954). Moreover, it
1s rubstantially iciaccord with existing California-law as declared in People v.
Perez, 50 Cal.2d 229, 23 cel. Rptr. 569, 373 P.2a G617 (1962).

Subdivision (a) nakes any evidence of the conviction of a witness for a crime
inadmissible unless the appropriate showing has been made to the judge. This

includes evidence in the form of testirony from the witress himself. Hence, ararty

mey not ask & witness if he has been convicted of a crime unless the party has

wrde the requisite showing to the judge. As indicated in paragraph (2) of
-6l § 788
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subdivision (a), a prior admission by the witness may be used tc establish the

conviction as well as any other competent evidence.

Subdivision {p). Subdivision 'b) is a logical extension of the policy
expressad in Section 2051 of the Code of Civil Procedure that prohibits the
use of a conviction t9 attack credibility if a pardon has teen granted upon
the basis of a certificate of rehabilitation  Section 2051 is too limited,
however, because it excludes s convictior oniy when 2 parden tased on &
certificate cf rehabilitation has been granted. Insofar as other convictions
and pardons are conceined, the conviction is admissible to attack credibility,
and the pardon--even Though it may be based on the innocence of the defendant
and his wrongful conviction for the crime--is admissible merely to mitigate

the effect of the conviction. People v. Hardwick, 20k Cal. 582, 269 Pac.

427 {1928). Moreover, the certificate of rehabilitation referred to in
Section 2051 is aveilable only to felons who have been confined in a stete
wison or penal institution; it is uot avallabls to persons given misdemeanor
.omuences or to persons granted probation. PENAL CODE § 4852.C1. Sections
12024, 1203.4%a. and 1203 45 of the Penal Code provide procedures for setting
w3ide the convictions of renebilitated probationers and wisdemeanants. Yet,
under Section 2051 of the Code o Civil Procedure, a conviction that has

been set aside under Penal Code Saction 1203.4%, for example, may be shown to

sttack the credibility of the defendant in a subsequent crimiral prosecution.

Pecple v, James, 4O Cal. App 24 742, 125 P.23 947 (194C). As to the use of

such prior conviciions generslly, se= the discussion under subdivision f&),
supra. Subdivision (p) eliwinates these anachronisms by prohibiting the use of
any conviction to atlback credibility if the person convicted has been
determined to be eitlier innocent or rehabilitated and & vpardon has been
granted or the convietion has teen set aside by court ordey pursuant to the

:it2d provisions of the Pensl Code or hie has been relleved of the penalties

-6k 3- § 768
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and disabilities of the convietion pursuant to a similar procedure provided

by the lawes of another jurisdiction.

§ 789. Religious belief

Comment. Section 789 restates the present California law as expressed in

People v. Copsey, 71 Cal. 548, 12 Pac. 721 (1887), where the Supreme Court held

that evidence relating to a witness' religious belief or lack thereof is incom=
petent on the issue of his eredibility as a witness. See CAL. CONST.,

Art. I, § L.

§ 790. Good character of withess

Comment. BSection 790 precludes the introduction of character evidence to
support the credibility of a witness unless and until evidence of the witness®
bad character has been admitted for the purpose of attacking his credibility as
& witness. This section restates without substantive change a rule that iz well
recognized by statutory and case law in Califormia. CODE CIV. PROC. § 2053

(superseded by Section 785); People v. Bush, 65 Cal. 129, 131, 3 Pac. 590, 591

(1884). Unless the credibility of a witness is put in issue by an attack
impugning his character for honesty or veracity (see Section 786), evidence of

the witness' good character admitted merely to support his credibllity introduces
collateral material that is unnecessary to a proper determination of any legitimate

issue in the action. See People v. Sweeney, 55 Cal.2d 27, 38-39, 9 Cal. Rotr. 793,

799, 357 P.2d 1049, 1055 (1960}. g ;gg

-6l § 790
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§ 791. Prior consistent statement of witness

Comment. Section 791 concerns the admissibility of prior consistent
statements made by & witness that are offered for the purpose of supporting
his credibility as a witness. This section precludes the introduction of
such statements unless and until there Las been an attack on the credibility of
the witness by evidence of the type mentioned in subdivisions (&) and (b)
of this section. This is similar to the treatment of character evidence in
Section 79C and is consistent with the existing California law. See

People v. Doyell, 48 Cal. 85’ 90-91 {1874). Unless there has been an attack

on the credibility of the witness, thereby placing his credibility in issue,
the witness' prior consistent statements are no more tkan self-serving hearsay
declarationa. Scuh statements are irrelevant to any legitimate issue necessary
for determination in the action and are merely cumulative to the witness'
testimony at the hearing. See U WIGMORE, EVIDENCE § 1124 {3d ed. 1940).
Moreover, admission of prior consistent statements without an attack on his
eredibility would permit a party to prove his case by the indroduction of
statements carefully prepared in advence even though no issue is ralsed in
regard to the credibility of his present testimony at the hearing.

For a discusgsion of the effect to be given to the evidence admitted under
this section, see Section 1236 and the Comrent bhereto.

Subdivision {a). Subdivision {&) permits the introduction of 4

witness!prior consistent statement if (1) evidence of a prior inconsistent
statement of the witness .ras been admitted for the purpose of attacking his
credibility and {2) the prior consistent statement was made before the alleged
inconsistent statement.

Under existing California law, evidence of a prior congistent statement

apparently is admitted only to rebut a charge of bias, interest, recent
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fabrication, or other improper motive. See the Comment to subdivision (b).

However, existing law may preclude admission of g prior consistent statement

to rehabilitate a witness where only a prior inconsistent statement has been ad-

mitted for the purpose of attacking his credibility. See People V. Doyell,

48 cal. 85, 90-91 (1874). Nevertheless, when an attack has been made on the
credibility of a witness by evidence of his prior inconsistent statement,
evidence of his prior consistent statement clearly has probative value on the
issue of his credibility when the consistent statement was made before the al-
leged inconsistent statement. Proof of & prior inconsistent statement
necessarily is an implied charge that some intervening circumstance has ine
fluenced the witness' testimony at the hearing. Subdivision (a) makes it
clear that evidence of the prior consistent statement is admiseiple under
these circumstences. This is no more than a logical extension of the general
rule that such evidence is admissible to rehabilitate a witness following an
express  or implied charge @f recent fabrication.

Subdivision (b). This subdivision codifies existing California iaw.

See People v. Kymette, 15 Cal.22 731, 10L P.24 794 (1940). Of course, if the

conslstent statement is made after the time the improper motive is alleged
to have arisen, the logical thrust of the evidence is lost and the statement
is inadmissible. See People v. Doetschman, 69 Cal. App.2d 486, 159 P.2d

b8 (1945).

Bl ) § 791




